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TRANSFERS OF AFTER-ACQUIRED 
PERSONAL PROPERTY. 


HE effect of a contract to sell, pledge, or mortgage personal 

property which either has not been identified or has not come 

into existence at the time—“ future goods,” as the English Sale 

of Goods Act calls such property !— is not the same in all jurisdic- 

tions. This is partly due to the fact that several legal principles 

bear upon the question which are themselves the subject of much 
dispute. 

Of course the party aggrieved has an action at law for damages 
if such a contract is broken, but the troublesome question is, 
whether equity will base upon this contract a property right, and if 
so, of what nature and to what extent. Such rights conceivably 
might be granted on either of two grounds: (1) the enforce- 
ment of specific performance of the contract, resulting in effect 
in an equitable lien upon the property; (2) the imposition of 
an equitable lien upon the property, — not upon principles of 
specific performance, \but on a broad and somewhat indefinite 
principle that one who has parted with money or property expect- 
ing a specified return should be assured either that return or the 
redelivery of what he parted with. ) On this ground in England and 
in some states of this country an equitable lien is given on real 
estate for the purchase price both to an unpaid vendor,” and to a 
vendee who has paid the price or a portion of it in advance.® 

A further question also is necessary. If an equitable right in 
the property does arise, is it available against the creditors or trustee 





1 Sec. § (1). 
2 Jones on Liens, § 1061 ef seg. 
3 Jbid., § 1105 e¢ seg.; Re Peasley, 137 Fed. Rep. 190, 
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in bankruptcy of the legal owner? Generally an equitable right in 
property prevails over any one but a purchaser for value without 
notice. It will appear later, however, that there may be reasons 
for a different rule in the case of future goods. 

The most common dealing with future goods is by way of mort- 
gage. Sometimes the mortgagor in terms contracts to mortgage 
the goods when acquired. More commonly, however, he purports 
to make a present conveyance by way of mortgage of the property. 
But, in the nature of the case, since a present transfer is impossible, 
this can mean nothing more than a promise to mortgage, while 
justice and the presumable intention of the parties require that it 
should mean as much as a promise.! 

It is necessary in a discussion of mortgages of future goods to 
distinguish sharply agreements to mortgage real estate or property 
which is to be, and subsequently is in fact, attached to realty, 
itself subject to mortgage. The rules of real property are not 
the same either at law or in equity as those governing personal 
property. 

Agreements to mortgage or sell property of another sort must 
also be distinguished. The oe am was laid down in the early 
case of Grantham v. Hawley,” that*crops of specified land, the wool 
to be clipped in the future from specified sheep or the future young 
of specified animals, can be bargained and sold at law, because the 
seller has “potential possession.” The effect of this doctrine, 
obviously based on a fiction, is not only that the legal title to the 
future property passes to the buyer as soon as the property 
comes into existence, but that this title is regarded as relating 
back to the time of the agreement. Carried to its full extent 
the doctrine would enable the owner of land or of animals to dis- 
pose of the crops or the young for any period of time in advance, 
and the disposition would be good against a dona fide purchaser of 
the land or of the parent animals as well as against similar pur- 
chasers of the crops and of the young animals. Though the doc- 
trine seems to have been rarely invoked no limitation of it was 
ever suggested in England by the courts. In 1846 it was applied 
against an attaching creditor of crops who was deprived of the 





1 “ An assignment always operates by way of agreement or contract, amounting, in 
the consideration of this court, to this, that one agrees with another to transfer and 
make good that right or interest, which is made good here by way of agreement.” 
Lord Hardwicke, Wright v. Wright, 1 Ves. 409, 411. 

2 Hob. 132 (1616). 

















a 
en 








TRANSFERS OF PERSONAL PROPERTY. 559 


property attached because it had been mortgaged by the occu- 
pant of the land before it came into existence! Since this deci- 
sion the doctrine does not seem to have been referred to in the 
English reports, and the Sale of Goods Act apparently discards it 
by providing in Section 5 (3) that “where by a contract of sale 
the seller purports to effect a present sale of future goods, the con- 
tract operates as an agreement to sell the goods.” No exception 
is here made in favor of property which at common law was the 
subject of potential possession. Whether this was intentional or 
accidental is not wholly clear, since the draftsman of the Act, 
Judge Chalmers, makes no reference to the matter in his annota- 
tions of the Act. The abolition of the doctrine is wise. If the 
ordinary doctrines applicable to real and personal property do 
not afford as much protection as is desirable to transactions relat- 
ing to crops or animals, the extent of the rights of a seller or 
mortgagee should be exactly defined and more closely limited 
than is done under the doctrine of potential possession. There is 
no reason why such transactions should enjoy peculiar protection 
to the possible prejudice of innocent creditors or purchasers. 

In this country the situation is somewhat peculiar. The courts 
generally profess to follow the doctrine of Grantham v. Hawley, 
but when a case arises involving the distinction between an 
equitable right and a legal title, the case is generally dealt with 
as if the transfer of the future property created an equitable right 
only. The rules applied in different states differ considerably, and 
the varying laws governing recording and delivery have an im- 
portant bearing upon the matter; but in few states in this country 
would Grantham v. Hawley be followed to its logical limits, that is, 
to the extent of holding that a transferee of non-existing property 
of this sort acquires a legal title good against all the world to the 
property when it comes into existence, perhaps many years after 
the agreement to transfer. 

Though in this country the doctrine of potential possession is 
thus limited in its effects, it introduces an element of which account 
must be taken in cases within its scope. Such cases, therefore, 
are not generally here considered in dealing with the subject of 
equitable rights acquired by a contract to mortgage or sell future 
goods. 

As to future goods which are not involved with the law of real 





1 Petch v. Tutin, 15 M. & W. 110. 
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estate or potential possession, the great case which settled the 
English law is Holroyd v. Marshall,! decided by the House of Lords 
in 1861. Though earlier English decisions had gone far in the 
same direction, and Judge Story in 1843,? relying on these earlier 
decisions, had anticipated in this country the result finally reached 
in England, it was not until the judgment in Holroyd v. Marshall 
was rendered that it was clearly established that the mere agree- 
ment to mortgage personal property subsequently to be acquired 
gave the mortgagee a lien upon the property as soon as it was 
-acquired, good against all but purchasers for value. Lord Campbell, 
sitting alone, had held that some “ movus actus interventens” was 
needed to make good the mortgagee’s right,® but the House of 
Lords reversed his decree and held that from the time when the 
property was acquired an equitable right attached to it which would 
prevail over any one except purchasers for value without notice. 
This doctrine has been frequently applied in more recent years in 
England.‘ 
The grounds upon which the doctrine rests are not very clearly 
stated. It is most commonly regarded as an application of the 
| principles of specific performance,® and it is evident that what is 
| actually done is to enforce the mortgagor’s agreement that his 
' future property shall be mortgaged or stand as security. The oc- 
casional denial that the case is one of specific performance is due 
partly to the fact that the mortgagor often uses no words of prom- 
ise, but purports to transfer presently, and partly to the fact that 
the court does not order the execution of any mortgage. But the 
mortgagor promises impliedly, as has been previously shown, and 
the court does not order the execution of a mortgage only be- 
cause it is unnecessary. It is essential that the mortgagee shall 
have actually advanced his money. If the contract is wholly 
executory, the doctrine of Holroyd v. Marshall is not applicable.® 
1 to H. L. Cas. 191. 
2 Mitchell v. Winslow, 2 Story (U. S. C. C.) 630. 
8 2 De G. F. & J. §96. Lord Campbell relied on Lord Bacon’s maxim, Licet 


dispositio de interesse futuro sit inutilis, tamen fieri potest declaratio praecedens quae 
sortiatur effectum interveniente novo actu. 


* Collyer v. Isaacs, 19 Ch. D. 342; Coombe vw. Carter, 36 Ch. D. 348; Tailby v. 
Official Receiver, 13 A. C. 523; Cumberland Banking Co. v. Maryport Iron Co., [1892] 
1 Ch. 415; Governments Stock & Investment Co. v. Manila Ry. Co., [1897] A. C. 81; 
Jn re Yorkshire Woolcombers’ Assoc., [1903] 2 Ch. 284; Edward Nelson & Co. v. 
Faber, [1903] 2 K. B. 367. 

5 See cases below passim. 

§ Tailby v. Official Receiver, 13 A. C. 523, 543, 546. 
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Specific performance of an express contract to mortgage existing 

property granted against the promisor, though the cases are not ' 
numerous and the reasoning on which they are based is not 

always conclusive! The result seems sound, however, because a 

damages are not an adequate remedy for a promise to give secu- 

rity. It must always be problematical what the promisee’s pecu- 

niary injury is. The problem depends on the value of the security 

and the solvency of the debtor at the time when the debt is due. 

The factors are too indeterminate to make the legal remedy ~~ Pa 
satisfactory. 

The question of the effect of attempted dealings with future 
goods is generally regarded as dependent on rules of equity, 
and in most of the cases that arise no doubt the legal title to the 
property could not have passed. It should be observed, however, 
that it is perfectly easy to draw an agreement in such a way that 
legal title to future chattel property will pass. The ordinary doc- 
trines of appropriation by one who has agreed to sell unspecified 
property can easily be made to cover the case. Any act of appro- 
priation by the seller which has been assented to by the buyer 
in advance suffices to pass title.2 The commonest class of cases 
illustrating this is where goods of a specified kind are ordered and 
are delivered to a carrier in accordance with the order.2 The same 
principle is applied though the goods remain wholly in the seller’s 
control. Consequently, if an agreement between mortgagor and 
mortgagee provides, for instance, that the title to all goods put 
by the mortgagor upon his shelves or brought by him upon his 
premises shall be regarded as thereby appropriated to the mort- 
gagee, on principle the title must pass to the mortgagee, except in , 
so far as the effect of recording acts and the doctrines hereinafter 
considered may invalidate such a title. 

The question in Holroyd v. Marshall related to all machinery 
thereafter placed in a certain mill; but later decisions applied the 
same principle to property included under broader terms, and in Eng- 
land it now seems established that, apart from the statutes hereafter 


iv 








1 Ames, Cas. Eq. Jur., 61. 

2 The English Sale of Goods Act expressed this principle in Section 18, Rule s. 

8 Mechem on Sales, § 733 e¢ seg. 

* Pletts v. Beattie, [1896] 1 Q. B. 519; Tift v. Wight, etc., Co., 113 Ga. 681; Weld 
v. Came, 98 Mass. 152; Mitchell v. Le Clair, 165 Mass. 308; Leggo v. Welland Vale 
Mfg. Co., [1901] 2 Ont. L. Rep. 45. 

5 This is discussed in Sawyer v. Long, 86 Me. 541. See also Lunn vw. Thornton, 
1 C. B. 679; Holly v. Brown, 14 Conn. 255 ; Dexter v. Curtis, 91 Me. 505. 
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referred to, a mortgagor may promise to mortgage all property of 
any kind which he may thereafter acquire. Most of the cases 
which go to this extent are cases of corporaic iuortgages,! but the 
same result cannot be avoided if an individual mortgagor made the 
grant.2 Indeed, in Tailby v. The Official Receiver,’ the mortgage 
included. all property in any place where the mortgagor might 
carry on business, and all book debts owing to the mortgagor 
during the continuance of the mortgage. It is true that all the 
cases agree that the description of the property must be suff- 
ciently exact to make the identification of the property certain 
when a right in it is claimed, but this requirement is not inconsist- 
ent with the enforcement of descriptions in the broadest and most 
inclusive language. 

Furthermore, the convenience of the parties frequently requires 
that the mortgagee shall be allowed to sell or use as his own both 
the property which was originally subject to the mortgage and that 
which afterwards from time to time became subject to its terms. 
Sometimes the proceeds of such sales are required by the terms of 
the instrument to be used in the purchase of other property to take 
the place of that which has been sold, but frequently the mort- 
gagor is not so restricted. He may covenant generally that he 
will keep a certain amount of property on hand subject to the 
mortgage, but in many cases he makes no such covenant. The 
mortgagee accepts such security as the property on hand within 
the terms of the mortgage may chance to afford when payment 
is required. 

The doctrine of Holroyd v. Marshall has been applied not only 
to chattels, but to choses in action.* The analogy between choses 





1 See case cited infra, p. 566 n. 7. 

2 This is so held in regard to existing property. In Jz re Kelcey, [1899] 2 Ch. 530, 
a charge as security for borrowed money on all the existing property of the borrower of 
every kind was sustained, and was held to give effectual security against the borrower’s 
other creditors. Kekewich, J., said (p. 534), “It may be that it would be a great ad- 
vantage that charges of this kind should not be allowed to take effect — that is to say, 
that there should be, for instance, a register of all charges on all property, and that fraud 
should be thereby rendered, so far as can be, impossible, and that even something short 
of what most people call fraud should be prevented, namely, confusion in ownership ; 
but hitherto that has not been the policy of English law, except to a very small 
extent.” 

813 A.C. 523. 

* Tailby v. Official Receiver, 13 A. C. 523; Pullan a. Cincinnati, etc., R. R.Co., 5 Biss. 
(U. S. C. C.) 237; Burdon, etc., Sugar Ref’g Co. v. Ferris Sugar Mfg. Co., 78 Fed. Rep. 
417, 81 Fed. Rep. 663, 167 U.S. 127; Re Marine Construction Co., 14 Am. B, Rep, 
466; Jessup v. Brown, 11 Ia. 572; Sandwich Mfg. Co. v. Robinson, 83 Ia. 567; Riddle 
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in action and chattels is, however, not so perfect as seems to be 
assumed by the decisions. The legal title to existing chattels of 
the mortgagee can be presently transferred, but cannot be to 
chattels subsequently to be acquired without further action of the 
parties. This rule is what gives the court of equity its oppor- 
tunity. The legal right even in existing choses in action, how- 
ever, cannot be transferred. The practical effect of assignment 
of such property is produced whether the parties so state or not, 
by the authority or power of attorney which the owner of the claim 
gives to the assignee to collect it and keep the proceeds. It is 
impossible to suggest a reason why the same principles are not 
applicable to choses in action subsequently to be acquired. One ~ 
may make another his attorney to collect a debt which is coming 
into existence tomorrow, as readily as to collect one already in 
existence. There is, therefore, no reason why equity should have 
treated an assignment of future debts in any different way from an 
assignment of present debts. The power given the assignee ex- 
pressly or impliedly should be sufficient to enable him to enforce 
his rights at law either in the name of the assignor or, under 
modern statutes, in his own name, 

There seems no reason to question seriously the propriety of 
the equitable relief which the English courts give against the 
person who contracts to mortgage property which he may there- 
after acquire. The only possible question is whether public policy 
should set any limits to the power of a man to bargain away not 
only all that he has but all that he ever may have. On ordinary 
principles a natural.consequence of the right against the mortgagor 
is a similar right against every one except a dona fide purchaser 
for value without notice, and Holroyd v. Marshall, in fact, decides 





v. Dow, 98 Ia. 7; Edwards v. Peterson, 80 Me. 366; Schubert v. Herzberg, 65 Mo. 
App. 578; Williamson v. New Jersey Southern, etc., R. R., 26 N. J. Eq. 398; Clay v. 
East Tenn. R. R. Co., 6 Heisk. (Tenn.) 421. See also 70 L, R. A. 338 n; but a mort- 
gage of future earnings is generally held not good against creditors until the mort- 
gagee takes possession. Galveston Railroad v. Cowdrey, 11 Wall. (U.S) 459; Gilman 
v. Ill. & Miss. Tel. Co., 91 U. S. 603; Amer. Bridge Co. v. Heidelbach, 94 U. S. 798; 
Sage v. Memphis, etc., R. R. Co., 125 U. S. 361; U. S. Trust Co. 7. Wabash Western 
Ry. Co., 150 U. S. 287, 307; M. V. & W. Ry. vw. U.S. Express Co., 81 Ill. 534; Ellis 
v. Boston, etc., R. R. Co., 124 Mass. 155; De Graff v. Thompson, 24 Minn. 452; N. Y. 
Security Co. v. Saratoga Gas Co., 159 N. Y. 137. In some jurisdictions also the right 
to assign a future claim is denied when the claim is not only not due, but there is no _ 
existing contract from which the claim is expected to arise. Lightbody v. Smith, 125 
Mass. 51; Eagan v. Luby, 133 Mass. 543; Lehigh Co. v. Woodring, 116 Pa. 513; 
O’Neil v. Kerr Co., 124 Wis. 234. 
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that such contracts give a lien upon the property to which they 
relate enforceable against creditors, and it is the effect of the 
doctrine upon creditors and trustees in bankruptcy that makes the 
subject one of more than occasional importance. 

It is evident that general creditors are likely to be defrauded 
by the almost unlimited power that the right to make effective 
mortgages of future property gives to a debtor, who may in this 
way secure particular creditors while himself retaining the pos- 
session of his property, and not only all the apparent incidents of 
ownership, but all the actual incidents, with the single excep- 
tion that the mortgagee after the maturity of the mortgage may 
at any time seize the property then remaining. The difficulty 
may be met by legislation dealing with the specific question, and 
this course has been adopted in England, but not generally in this 
country. 

There are here, however, several doctrines which may be 
infringed by the allowance of these equitable liens: 

1. Recording acts require chattel mortgages to be recorded or 
the possession of the chattels to be transferred. 

2. Chattel property which is transferred but of which possession 
is retained by the seller, in many jurisdictions even apart from the 
provisions of recording acts, may be seized by the seller’s creditors. 

3. It is often held to make a mortgage fraudulent, if the mort- 
gagor is allowed by the terms of the mortage or by the agreement 
of the parties to withdraw from the mortgage the property covered 
by it, at his pleasure, and sell the property as his own. 

4. The Bankruptcy Act forbids preferences, and the policy of 
the Act is to secure equality of distribution among the bankrupt’s 
creditors. 

On all these subjects the law of England differs considerably 
from that in force in most states of this country, and an examina- 
tion of our law in these particulars is necessary in order to reach 
a proper conclusion as to the propriety of our courts following the 
precedent of Holroyd v. Marshall. 

The English legislation specifically dealing with the matter is 
contained in the Bills of Sale Act of 1878.1 Section 4 of that 
Act requires as a condition of the validity of a bill of sale, except 





1 45 & 46 Vict. c. 43. . Bill of sale is used in England as the name not only of an 
instrument transferring title absolutely to the grantee, but also and more commonly 
of an instrument transferring title conditionally as security only, which would be called 
in America a chattel mortgage. 
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as against the grantor, a schedule to be attached containing an 
inventory of the chattels granted. The statute then proceeds: 


“Section 5. Save as hereinafter mentioned a bill of sale shall be void 
except as against the grantor, in respect of any personal chattels specifically 
described in the schedule thereto of which the grantor was not the true 
owner at the time of the execution of the bill of sale. 

“Section 6. Nothing herein contained in the foregoing sections shall 
render a bill of sale void in respect of any of the following things: (that is 
to say) 

“(1) Any growing crops separately assigned or charged where such crops 
were actually growing at the time when the bill of sale was executed. 

“(2). Any fixtures separately assigned or charged, and any plant, or trade - 
machinery where such fixtures, plant, or trade machinery are used in, attached 
to, or brought upon any land, farm, factory, workshop, shop, house, ware- 
house, or other place in substitution for any of the like fixtures, plant, or 
trade machinery specifically described in the schedule to such bill of sale.” 


Section 9 provides that a bill of sale not in accordance with the 
form provided in the act “shall be void.” This form is appropriate 
to the transfer of existing property only. Accordingly the House 
of Lords has held! that a bill of sale which attempts to include 
besides specifically described existing property, future goods under 
a general description, is void, not only as to the future property 
but as to the existing property, and even between the parties. 

This statute, therefore, not only makes ineffectual attempts to 
transfer future goods by writing, either absolutely or as security, 
but imposes a heavy penalty on the attempt to do so by general 
description by invalidating any transfer of existing property con- 
tained in the same instrument. In several particulars, however, 
the statute does not cover the whole ground of future transfers. 

1, The express exception of the statute in section 6 permits 
transfer of two kinds of future goods. 

2. There is nothing in the English law requiring an agreement 
to transfer chattel property to be in writing, and if not in writing 
the Bills of Sale Acts are not applicable.” 

3. The operation of these acts, including that under special 
consideration, is confined to “ personal chattels” as therein de- 
fined. This term includes “ goods, furniture, and other articles 





1 Thomas v. Kelly, 13 A. C. 506. . 
2 2 Encyc. of the Laws of England 129. 
8 41 & 42 Vict. c. 31, sec. 4. 
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capable of complete transfer by delivery, and (when separately 
assigned or charged) fixtures and growing crops.” Shares of 
stock and choses in action of all kinds are expressly excluded. 
A mortgage of all book debts which may be due to the mortgagor 
at any time in the future is, therefore, still valid.! 

4. The Bills of Sale Acts exempt from their operation ? transfers 
of chattels by marriage settlement, by transfer in the ordinary 
course of business of any trade, by bills of sale of goods in foreign 
ports or at sea, bills of lading, India warrants, warehouse receipts, 
or any other documents used in the ordinary course of business as 
proof of the possession or control of goods, or authorizing the 
possessor of the document to transfer or receive goods thereby 
represented. This opens a wide door.® 

5. Mortgages or charges made by incorporated companies are 
not within the Bills of Sale Acts. This is partly due to an 
express statutory provision * and partly because special provision 
is made in the Companies Acts for the registration of such 
mortgages and charges.’ Accordingly mortgages in the most 
general terms, usually in the form of debentures, are in use in 
England and are upheld. A common form provides for a charge 
in favor of the debenture holder upon all property of every kind 
which the company then has or may thereafter acquire, but the 
company may use and deal with the property as its own to the 
fullest extent until default or insolvency or cessation of business. 
‘This is called a floating charge, and it will be seen that it amounts 
practically to nothing more than an agreement that in case the 





1 See Tailby v. Official Receiver, 13 A. C. 523, where, however, the mortgage in 
litigation had been made prior to the passage of 41 & 42 Vict. c. 31. 

2 41 & 42 Vict. c. 31, sec. 4. 

8 In Xe Hamilton, [1905] 2 K. B. 772, unrecorded “letters of lien” upon certain 
goods in the possession of the debtor were held to give the creditor a valid lien when 
the debtor became bankrupt. The letters were simply undertakings by the debtor on 
printed forms to hold certain goods until shipment subject toa lien in favor of the 
creditor, and upon shipment to transfer the bills of lading to the creditor. The Court 
of Appeal held that the letters of lien were “documents used in the ordinary course of 
business as proof of the possession or control of goods,” which the Bills of Sale Acts 
except from the requirement of record. 

* 45 & 46 Vict. c. 43, sec. 17. 

5 Re Standard Mfg. Co., [1891] 1 Ch. 627. 

6 Governments Stock and Investment Co. v. Manila Ry. Co., [1897] A. C. 81; Re 
H. H. Vivian and Co., [1900] 2 Ch. 654 ; Re Borax Co., [1901] 1 Ch. 326 ; Edward Nelson 
and Co. v. Faber, [1903] 2 K. B. 367; Re Yorkshire Woolcombers’ Assoc., [1903] 
2 Ch. 284. See further 4 Encyc. of Laws of England 147. 
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debtor has aot sufficient assets to pay all his creditors, the 
debenture holders shall be preferred. ; 

If the English precedents should be followed in this country, 
there wowd be no qualification of the power to mortgage future 
goods if most jurisdictions, since there are few statutes directly 
relating to such mortgages. There are, however, as has been in- 
dicated, doctrines based partly on statutes and partly on the com- 
mon law which have an important bearing on the matter. 

1. As to recording acts it should be noticed in the first place 
that such laws relating to chattels are, from the nature of the case, 
far less satisfactory than is a similar system applied to real estate. | 
Transactions in real estate are comparatively infrequent, and gener- 
ally involve a considerable sum of money. It has always been 
customary to make some examination of the title of a seller or 
mortgagor of such property, and the time and money thereby ex- 
pended are not a serious burden on the business of a community. 
On the other hand, at least in the case of ordinary sales of chattels, 
it never has been customary, and never will be, because of the ex- 
pense and delay involved, to search records for the seller’s: title. 
Moreover, while it is always easy to determine with certainty where 
every existing encumbrance of land must be recorded, in the case 
of chattel property such certainty is never possible, since both the 
property and its owner may have moved from place to place. A 
sale in Boston may be invalidated by a mortgage recorded in 
another city. Doubtless chattel mortgages with the mortgagor in 
possession are necessary, but the evils with which they are neces- 
sarily accompanied are such as to give reason for hesitation in 
extending the right to make such mortgages beyond the require- 
ments of the community. : 

The English Bills of Sale Acts,! as has been seen, unlike our re- 
cording acts, do not require every chattel mortgage to be recorded. 
If the transaction is written it must generally be recorded,? but it 
need not be written. As it is not a governing principle in the 
English legislation, as it is in ours, that every chattel mortgage 
must be recorded, it is natural that in England it should not be 
considered a fatal objection to.a mortgage of future chattel prop- 
erty that effective record is difficult or impossible. In this country 





1 Those now in force are 41 & 42 Vict. c. 31; 45 & 46 Vict. c. 43; 53 & 54 Vict, 


c. 53; 54 & 55 Vict. c. 35. 
2 2 Encyc. of the Laws of England 129. 
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such an objection, if warranted by the facts, is more serious. That 
effective record cannot be made under the statutes in force in many 
states in this country is clear. The residence of the mortgagor is 
the place most commonly fixed in the statutes as the place of 
record. Under such a statute, if a debtor mortgaged future prop- 
erty the mortgage would be recorded where he lived at the time 
the instrument was executed. When the property came into his 
possession he might be living in another place. Indeed, to be sure 
that property just acquired by his debtor did not immediately be- 
come subject to an old mortgage, a creditor would have to search 
the records in every place where the debtor had ever lived. This 
' difficulty is met by statutes in some states requiring a new record 
when the mortgagor changes his residence. The remedy is not 
without its evils, however, for a mortgagee does not always know 
when a mortgagor changes his residence, and for the law to 
invalidate the lien of the mortgage, if the mortgagee fails to 
record promptly at the mortgagor’s new residence, frequently 
acts as a premium offered to the mortgagor for stealing secretly 
away. 

Other recording acts make record necessary in the place where 
the property is situated at the time of the conveyance. This re- 
quirement is sometimes exclusive and sometimes additional to the 
requirement of record at the mortgagor’s residence. It is hard to 
see how a mortgagee of future property can comply with such a 
statute. Such property is not usually identified at the time the 
mortgage is made. Its s¢tus and very existence are undetermined. 

Some statutes require that chattel mortgages, in order to remain 
in force, must be refiled within a specified period, generally fixed at 
one year. This requirement more nearly meets the difficulties of 
the situation than any other. It is troublesome to the creditor, 
but by doing as the statute directs he can be sure of retaining his 
hold upon the property, and though the difficulties arising from 
the debtor’s change of residence or the removal of the property 
are not wholly avoided, they are reduced within as narrow limits 
as seems possible. 

There is one particular difficulty in the way of effective record 
inherent in mortgages of future property. A creditor will natur- 
ally assume that a lien upon specific property does not precede 
the acquisition of the property, and will not search records prior 





1 The American Statutes are collected in Jones, Chattel Mortgages, § 190 ¢¢ seg. 
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to a time when he knew the property was acquired, yet the mort- 
gage may antedate this time by any number of years. 

If our recording acts are applicable, the result would naturally 
be that the mortgagee of future chattel property acquires a title 
superior not only to creditors of the mortgagor, but to purchasers 
for value from him, except in so far as such transfers may have 
been expressly or impliedly authorized by the mortgagee himself; 
for the record, if good for anything, operates as notice to all the 
world, and thereby makes the equitable right of the mortgagee as 
effective as a legal right. If, however, a mortgage is actually or 
constructively fraudulent, record would impart no additional valid- 
ity to it. 

2. The statutory and common law rules in regard to the neces- 
sity of delivery by the buyer, and forbidding retention of possession 
by the seller are based on the same general policy of the law that lies 
behind the legislation requiring chattel mortgages to be recorded. 
The possessor of chattel property is likely to be thought the owner, 
and to obtain credit on the faith of it. The law therefore limits, 
so far as may be, the dissociation of title and possession. If this 
policy is carried to its logical extreme the rule of the French civil 
code, “ en fait de meubles possession vaut titre,” is the result. Even 
in France, however, this rule is not literally enforced,” and our law, 
of course, is very far from treating any possessor as capable of 
giving a good title. Nevertheless the tendency of the law is dis- 
tinctly in the direction of giving to one who has been entrusted 
with possession the capacity of an owner,’ and in favor of this 
tendency it is to be observed both that convenience of trade, 
which is always subserved rather by the certainty of the newly 
acquired title than by the protection of an anterior right, is pro- 
moted thereby, and also that it is fairer in a conflict between two 
innocent persons to prefer one who relied upon the ownership of 
the possessor of goods rather than one who voluntarily entrusted 





1 Art. 2279. 

2 By exception in the article itself, one who has lost a chattel, or from whom it has 
been stolen, may reclaim it from any one for three years. As to the construction of the 
article see the annotated code of Sirey et Gilbert. 

8 A striking proof of this may be found in the English Factors’ Act of 1889. Sec- 
tion 8 provides that a seller who has retained possession can make an effective sale or 
pledge of goods. Section 9 provides that a buyer allowed to take possession, though 
not having title, has the same power. Both provisions sharply changed the law of 
England. In this country without the aid of statutes the same result has been reached 
in many states on both these questions. 
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the possessor with the property. In this country the law is in a 
very confused state as to the extent to which delivery and’ con- 
tinued possession are necessary to give to a purchaser a right inde- 
feasible by creditors of the seller or a later purchaser from him; 
but it is probably safe to say that in a majority of states even a 
purchaser of the legal title of existing property will lose his rights 
if the goods are attached while still undelivered in the hands of the 
seller, or if the seller wrongfully makes another sale of the goods 
and delivers them to the subsequent purchaser. In some states 
two separate doctrines exist, though one partially overlaps the 
other. One doctrine is that delivery, though not necessary to 
the transfer of title between seller and buyer, is essential to the 
validity of the title as against third persons; the other is that reten- 
tion of possession by the seller is presumed to be a fraud upon the 
seller’s creditors, and under the statute of 13 Eliz. c. 5 the trans- 
fer of title may be treated as a fraudulent conveyance and therefore 
void. The first doctrine protects both subsequent purchasers and 
creditors ; the second, creditors only. The first is an absolute rule 
applicable without regard to circumstances making delivery difficult 
or impossible; the second is generally in this country as in England, 
simply a rule of presumption, and evidence showing the dona fides 
of the parties or the impossibility of transferring possession at once 
is admissible. In other states these two doctrines seem to have 
been consolidated, and statutes have been passed making a change 
of possession essential to the validity of a transfer. 

3. Even though a mortgage of future goods with the mort- 
gagor in possession does not conflict with the principles just 
considered, there are often provisions in such mortgages which 
are open to a narrower objection. Frequently the mortgagor 
is allowed to sell or otherwise dispose of the property which is 
the subject of the mortgage without any obligation to account for 
the proceeds or use them in buying other goods to be substituted 
for those sold. This is especially the case in mortgages of the 
stock in trade of a business. In England a mortgage with such a 
right to sell is said to give a “floating charge.” As has been 
seen,” the validity of this is there recognized apart from statutory 
prohibition. In most jurisdictions of this country, however, a 
power given to the mortgagor to withdraw at will property from 





1 See Williston’s Cas. Sales (2d ed.) 384, n. 
2 See supra, p. 566. 
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the mortgage is a step beyond the limits imposed by the law 
of fraudulent conveyances, and such mortgages are invalid 
irrespective of whether a mortgage of future goods is generally 
effectual. In some jurisdictions, however, such power is at most 
evidence of fraud? 

4. Since 1898 there has been a national bankruptcy law. 
Before that time, except for brief periods when former federal laws 
on the same subject were in force, the law of benkruptcy was 
settled by each state according to its individual taste. In a very 
few states there was legislation amounting in effect to a bankruptcy 
law, but this was exceptional. There are two vital objects of 
bankruptcy legislation, one of which concerns the debtor, the other 





1 Robinson vz. Elliott, 22 Wall. (U.S.) 513; Ze Marine Construction Co., 135 Fed. 
Rep. 921; Christian & Craft Co. v Michael, 121 Ala. 84; Lund wv. Fletcher, 39 Ark. 
325; Martin v. Ogden, 41 Ark. 186; Gauss wv. Doyle, 46 Ark. 122 (¢f Morton ». 
Williamson, 72 Ark. 390); Hall v. Johnson, 21 Col. 414; Rogers v. Munnerlyn, 36 
Fla. 591 ; Lewiston Nat. Bank v. Martin, 2 Idaho 700; Greenebaum v. Wheeler, go III. 
296; Mobley v. Letts, 61 Ind. .11; Davenport v. Foulke, 68 Ind. 382 (but the law 
is now otherwise in Indiana. Fletcher v. Martin, 126 Ind. 55, 57); Rathbun z. Berry, 
49 Kan. 735; Humphrey v. Mayfield, 63 Kan. 208 (cf Atchison Saddlery Co. v. 
Gray, 63 Kan. 79) ; Ross v. Wilson, 7 Bush (Ky.) 29; Horton v. Williams, 21 Minn. 187; 
Pabst Brewing Co. v. Butchart, 67 Minn. 191; Donohue v. Campbell, 81 Minn. 107; 
Joseph v. Levi, 58 Miss. 843; Johnston v. Tuttle, 65 Miss. 492; Hazlehurst Bank v. 
Goodbar, 73 Miss. 566; Barton v. Sitlington, 128 Mo. 164; State v. O’Neill, 151 Mo. 67, 
87; Rocheleau v. Boyle, 11 Mont. 451; Buckstaff Mfg. Co. v. Snyder, 54 Neb. 538; 
Lutz v. Kinney, 24 Neb. 38; Locke v. New England Brick Co., 63 Atl. Rep. 178 
(N. H.); Speigelberg v. Hersch, 3 N. Mex. 185; Hangen v. Hachemeister, 114 N. Y. 
566; Mandeville v. Avery, 124 N. Y. 376; Zartman v. First Nat. Bank, 96 N. Y. 
Supp. 633 (App. Div. Sup. Ct.); Bergman v. Jones, 1o N. Dak. 520; Freeman v. 
Rawson, 5 Oh. St. 1; Enck vw. Gerding, 67 Oh. St. 245; Will T. Little Co. v. 
Burnham, 5 Okla. 283; Aiken v. Pascall, 19 Ore. 493; Fisher v. Kelly, 30 Ore. 1; 
Tennessee Bank v. Ebbert, 9 Heisk. (Tenn.) 153; Rome Bank v. Haseltine, 15 Lea 
(Tenn.) 216; Moore v. Wood, 61 S. W. Rep. 1063 (Tenn. Ch.); Wilber v. Kray, 
73 Tex. 533; McKibbon v. Brigham, 18 Utah, 78; Hughes v. Epling, 93 Va. 424; 
Garden v. Bodwing, 9 W. Va. 121 (cf Horner-Gaylord Co. v. Fawcett, 50 W. Va. 
487); Blakeslee v. Rossman, 43 Wis. 116; Durr v. Wildish, 108 Wis. 4or. 

2 Etheridge v. Sperry, 139 U. S. 266; Allen v. Windham Mfg. Co., 87 Fed. Rep. 
786; Re Hull, 115 Fed. Rep. 858; Egan Bank v. Rice, 119 Fed. Rep. 107; Re Ball, 
123 Fed. Rep. 164; Wardlaw v. Maysz. 77 Ga. 620; Phillips v. McChesney, 8 Hawaii 
289; Clark v. Hyman, 55 Ia. 14; Meyer v. Evans, 66 Ia. 179; ‘Blanchard v. Cooke, 144 
Mass. 207, 226; Leland v. Collyer, 34 Mich. 418; Louden v. Vinton, 108 Mich. 313; 
Lister v. Simpson, 38 N. J. Eq. 438; Kreth v. Rogers, to: N. C. 263; Williams vz. 
Winsor, 12 R. I. 9; Marshall v. Crawford, 45 S. C. 189; Black Hills Co. v. Gardiner, 
5 S. Dak. 246; Custer City Bank v. Calkins, 12 S. Dak. 411; Bartlett v. Walker, 65 
Vt. 594; Horner-Gaylord Co. v. Fawcett, 50 W. Va. 487; McCord v. Albany County 
Bank, 7 Wyo. 9. 

8 The legislation in force in the various states is classified in Williston’s Cas. 
Bankruptcy, 6. 











572 HARVARD LAW REVIEW. 


his creditors, The first is the discharge of the debtor; the second, 
the equal distribution of his property among his creditors. One of 
the means to effect the latter object is the portion of the law 
relating to preferences. Preference of one creditor over another 
by an insolvent debtor was not in violation of the common law, and 
prior to 1898 was, therefore, not in violation of the law of most of 
the United States. Though now forbidden to the debtor and 
under certain circumstances recoverable from the creditor, both 
here and in England, the definition of what constitutes a preference 
differs strikingly in the countries. An essential requisite in Eng- 
land is that the debtor’s dominant motive in making the payment 
in question should be a desire to prefer the creditor? Therefore, 
if the payment was made because of pressure on the part of the 
creditor,? or in order to escape a criminal prosecution,‘ or to 
protect a surety from liability,® or to avoid the bar of the statute 
of limitations,’ or to fulfil a supposed legal duty,’ or to keep 
in good credit, ®it is not a preference. So a valid security given 
in exchange for one intended to be valid, but not so in fact, is not a 
preference in England.® In this country, all such payments are 
preferences. The only question to be asked is, did the debtor pay 
an antecedent debt? Why he paid it is immaterial.!° There can be 
little doubt that the American rule is the better, for it more fully 
carries out the general purpose of securing equality of distribution, 
and there is no natural equity which should protect payments which 
do in fact prefer and which were known to prefer, because the 
debtor was serving some end of his own in making the payment 
rather than merely intending to benefit the creditor. Moreover, 
the English rule is necessarily difficult to apply. It may some- 





1 14 Am. & Eng. Encyc. of Law (2d ed.) 226. 

2 Ex parte Griffith, 23 Ch. D. 69; Re Eaton, [1897] 2 Q. B. 16. 

8 Van Casteel v. Booker, 2 Exch. Rep. 691. 

* Ex parte Taylor, 18 Q. B. D. 295; Sharp v. Jackson, [1899] A. C. 419. 

5 Re Mills, 58 L. T. N. s. 871. 

6 Re Lane, 23 Q. B. D. 74. 

7 Re Fletcher, 9 Mor. 8; Re Vingoe, 1 Man. 416. 

8 Re Clay, 3 Man. 31. 

® Re Tweedale, [1892] 2 Q. B. 216. 

10 Loveland on Bankruptcy, § 195. Itis true that “intent to prefer” is necessary 
in order that the preference shall constitute an act of bankruptcy, and the creditor 
cannot be deprived of his preference unless he had reasonable cause to believe that 
such an intent existed; but it is rightly held that if an insolvent debtor, knowing 
the existing situation, pays a debt he must be presumed to intend the natural 
consequences of his act. 
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times be necessary for a court to try the question what was a 
man’s dominant motive, but in the nature of the case the question 
is so doubtful that litigation is invited, and the result of the 
litigation will often depend on chance. 

The bearing is plain of the doctrines which have just been 
considered upon the propriety of enforcing equitable liens on 
future property against creditors. If mortgages of existing goods 
are binding only between the parties unless recorded, the policy 
of the law must certainly require the same formality in the case 
of mortgages of future goods. Whether the difficulties of satis- 
factory record are so great as to make it undesirable to attempt 


to adjust a recording system to meet them is a question upon. 


which opinions may differ. The terms of many recording acts 
as they at present exist seem inapplicable to mortgages of future 
goods.! In a jurisdiction of this sort the declared policy of the 
legislature to make record of*mortgages of existing goods a 
condition of their validity would seem to make it improper for 
a court of equity to sustain a mortgage of future goods where there 
can be neither record nor change of possession. Where such 
mortgages are sustained record is generally required.? 


The bankruptcy law may have a bearing on the subject in more — 


ways than one. Ifa mortgagor of future goods becomes insolvent 
before the goods or all of them have become identified, the subse- 
quent identification of the goods by the agency of the mortgagor, 
amounting as it does to a transfer of property, must be a prefer- 
ence and an act of bankruptcy on his part, and certainly if the 
mortgagee had reasonable cause to believe that the mortgagor was 
insolvent he could not retain the fruits of the preference. Thus, if 
one who has mortgaged a fluctuating stock of goods adds new 
goods to the stock from time to time, these new goods, according to 
the doctrine of Holroyd v. Marshall, are subjected to the lien of the 
mortgage. But if the mortgagor was insolvent at the time when 
these additions were made, he is guilty of a preference in making 
them, for obviously there was no lien of any kind on these goods 





1 Jones wv. Richardson, 10 Met. (Mass.) 481; Griffith v. Douglass, 73 Me. 532. 

2 Gregg v. Sanford, 24 Ill. 17; Hudson v. McKale, 107 Mich. 22; Hoyle v. Platts- 
burgh, etc., R. R., 54 N. Y. 322. But in Groton Mfg. Co. v, Gardiner, 11 R. I. 626, 
629, it was held that a promise by a tenant that future goods should stand as se- 
curity for future rent was valid without record. It is submitted that this decision 


is contrary to public policy, whether it is a correct interpretation of the Rhode 
Island statute or not. 
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until they were added to the stock. It is an act of bankruptcy for 
him to carry out a contract by transferring property in accordance 
with his contracts. If equity gives a property right under these 
circumstances, the debtor must in that case also be committing an 
act of bankruptcy. It does not seem right for equity thus to 
create a property right by treating as done what has been con- 
tracted to be done, when the debtor is forbidden by law to do it 
at that time. 

Another limitation which our law of bankruptcy may impose 
upon the right to transfer future goods concerns the breadth of the 
description of the goods. The English cases have upheld mort- 
gages which attempted to transfer little if anything less than all 
the property the mortgagor might have at any time while the debt 
should be unpaid. But in England, under their law of preference, 
a general promise of security given at the time a debt is contracted 
may be executed after the debtor has become insolvent; } while in 
this country, Judge John Lowell expressed the law when he said: 
“IT have been accustomed to say that such an agreement merely 
amounts to an agreement to give a preference if one should become 
necessary.”? How far different from this is an agreement that a 
creditor shall have a mortgage on all the future goods of the debtor, 
when the agreement is coupled with permission, express or implied, 
that any future goods which the debtor acquires he may deal with 
and dispose of as his ownt Even aside from the bankruptcy law, 
as has been seen, such mortgages are often held to be fraudulent 


conveyances,’ but when preferences are forbidden the objectionable — 


character of the agreement is more apparent. The entire purpose 
of the agreement, it is obvious, is to allow the mortgagor unfettered 
control of his property unless he gets into financial difficulty. In 
that event the mortgagee will swoop down upon whatever property 
happens to be in the mortgagor’s hands and claim a lien upon it. 





1 Baldwin, Bankruptcy, gth. ed., 125; supra, p. 572. 

2 Ex parte Ames, 1 Low. (U. S. Dist. Ct.) 561. In accord are Bank of Leavenworth 
v. Hunt, 11 Wall. (U. S.) 391; Rundle v. Murgatroyd, 4 Dall. (U.S.) 304; Re Connor, 
1 Low. (U.S. Dist. Ct.) 532; Brett v. Carter, 2 Low. (U. S. Dist. Ct.) 458; Barrow z. 
Morris, 14 B. R. 371; Burdick v. Jackson, 15 B. R. 318; Lloyd wv. Strobridge, 16 B. R. 
197 ; Re Ronk, 111 Fed, Rep. 154; Holmes v. Winchester, 135 Mass. 299; Sebring v. 
Wellington, 63 N. Y. App. Div. 498. Soa chattel mortgage of future property given 
when the mortgagor was insolvent and within four months of bankruptcy is a prefer- 
ence though the mortgage was given to comply with an oral agreement made six months 
before. Re Dismal Swamp Contracting Co., 14 Am. B. Rep. 175. 

8 Supra, p. 570. 





























TRANSFERS OF PERSONAL PROPERTY. 575 


What is this but an agreement to give a preference if one shall 
become necessary? The conditions already referred to that are 
found in the debentures of English companies, as for example that 
the mortgagor may deal with the property as its own until there 
has been default in the payment of the interest for three months or 
until an order or resolution for winding up, plainly show the intent 
and purpose of the agreement. In this country this intent and 
purpose clearly violate the law forbidding preferences, and are 
therefore illegal. 

For some or all of the reasons here given mortgages of future 
chattel property of which the mortgagee is in possession are in 
many states held invalid against an attachment or levy by 
creditors.! 

Mortgages of future property by corporations seem to have been 
treated in this country with somewhat more respect than similar 
mortgages made by individuals,? though the sharp distinction 





1 Christian & Craft Co. v. Michael, 121 Ala. 84; Walker v. Vaughn, 33 Conn. 577; 
American Surety Co. v. Worcester Cycle Co., 100 Fed. Rep. 40 (Conn.); Gregg v. 
Sanford, 24 Ill. 17; Pinkstaff v. Cochran, 58 Ill. App. 72; Fisher v. Syfers, 1og Ind. 
514; Long v. Hines, 40 Kan. 216; T. B. Townsend Co. v. Allen, 62 Kan. 311; Ross v. 
Wilson, 7 Bush (Ky.) 29; Loth v. Carty,85 Ky. 591; Manly v. Bitzer, 91 Ky. 596, 598 ; 
Griffith v. Douglass, 73 Me. 532 (cf Sawyer v. Long, 86 Me. 541); Moody v. Wright, 
13 Met. (Mass.) 17; Cooke v. Blanchard, 144 Mass. 207; Moors v. Reading, 167 Mass. 
322; Tatman v. Humphrey, 184 Mass. 361; Brown v. Wiggin, 16 N. H. 312; Gardner 
v. McEwen, 19 N. Y. 123; Rochester Distilling Co. v. Rasey, 142 N. Y. 570; Re 
Marine Construction Co., 14 Am. B. Rep. 466 (N. Y.); Zartman v. First Nat. Bank, 
96 N. Y. Supp. 633 (Sup. Ct., App. Div.) (cf Re Sentenne & Green Co., 120 Fed. Rep. 
436) ; Francisco v. Ryan, 54 Oh. St. 307. See also Hitchcock v, Hassett, 71 Cal. 331; 
Rowell v. Claggett, 69 N. H. 201; Girard Trust Co. v. Mellor, 156 Pa. 579, 590 (¢/ 
Collins’s App., 107 Pa. 590), and cases cited supra, p. 571, n. 1; also Civ. Code, La., 
§ 3308. 

In other states, however, the contrary is held. Hughes v. Wheeler, 66 Ia. 641 (good 
against a purchaser from the mortgagor) ; Riddle v. Dow, 98 Ia. 7; Hogan v. Atlantic 
Elevator Co., 66 Minn. 344 (good against a purchaser); Everman v. Robb, 52 Miss. 
653; Smithurst v. Edmunds, 1 McCart (N. J.) 418; Cumberland Bank v. Bridgeton, 
57 N. J. Eq. 231, 240; Stoll vw. Sibson, 65 N. J. Eq. 552; Parker v. Jacobs, 14 S. C. 
112; Hirshkind v. Israel, 18 S.C. 157 (good against a purchaser); First Bank z. 
Turnbull, 32 Gratt. (Va.) 695; Horner-Gaylord Co. v. Fawcett, 50 W. Va. 487. See 
also Sillers v. Lester, 48 Miss. 513. Mortgages of future property are expressly author- 
ized by statute in Cal. C. C. § 2883; Idaho, C. C. § 2791; New Hampshire, Laws of 
1901, c. 66; North Dakota, C. C. § 4705; Oklahoma, Statutes of 1893, § 3188; Wyoming, 
Rev. Stat. (1899) § 2805. In Maine and Michigan the mortgage is good against 
creditors if the future property is taken in substitution for existing property. Sawyer 
v. Long, 86 Me. 541 ; Eddy v. McCall, 71 Mich. ror ; Ferguson v. Wilson, 122 Mich. 97. 
So in Georgia by statute, Code, Sec. 1954; see infra, p. 581, n. 5. 

2 Corporate mortgages of future property were held good against creditors in 
Pennock v. Coe, 23 How. (U. S.) 117; Shaw z. Bill, 95 U. S. 10; Pullan z. Cincinnati, 
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which has been drawn in England by statutes! does not exist. 
There are several grounds upon which a difference in degree, if 
not in kind, may be based. Corporations of some kinds, such as 
railroad corporations, mortgage all their property so habitually 
that those who deal with such corporations are not deceived by the 
possession of the corporation. Further, only corporations “ en- 
gaged principally in manufacturing, trading, printing, publishing, 
mining or mercantile pursuits” are subject to involuntary bank- 
ruptcy. Railroad corporations and others not within the enumer- 
ated classes are, therefore, at liberty to prefer their creditors. 
Some decisions have also relied on the fact that the corporation 
in question was authorized to mortgage its property. This fact 
can, however, hardly warrant the conclusion that because a desir- 
able mortgage cannot be made without mortgaging future prop- 
erty, the legislature must be held to have authorized the effective 
inclusion of such property. 

It had been intimated in England, before the decision of Hol- 
royd v. Marshall, that an agreement to mortgage future goods, 
coupled with an authority to take possession of the goods, would 
give the mortgagee a legal right to the mortgaged goods as soon as 
he took possession. The correctness of this is evident, and under 
the English law of preference it can make no difference that the 
mortgagor was insolvent at the time that the mortgagee seized the 
goods. Not unless the mortgagor, with the dominant motive of 
giving the creditor an advantage, voluntarily delivered possession 
of the goods to the mortgagor could the transaction amount to a 


preference, even though it were admitted to the fullest extent that 


the original agreement gave no equitable interest in the property. 
Likewise in most states in this country, except while national 
bankruptcy acts have been in force, preferences have not been in 
any way forbidden. In such states, therefore, the same result is a 
matter of course.2 But where, as in Massachusetts, for more than 





etc., R. R., 5 Biss. (U.S. C. C.) 237 ; Scott v. Clinton, etc., R. R. Co.,6 Biss. (U.S.C. C.) 
529; Hodder v. Kentucky, etc., R. R. Co., 7 Fed. Rep. 799; Manhattan Trust Co, z. 
Sioux City, etc., R. R. Co., 68 Fed. Rep. 72; Jessup v. Bridge, 11 Ia. 572; Phillips v. 
Winslow, 18 B. Mon. (Ky.) 431; Bell v. Chicago, etc., R. R., 34 La. Ann. 785; Morrill 
v. Noyes, 56 Me. 458; Butler v. Rahm, 46 Md. 541; Williamson v. New Jersey, etc., 
R. R., 26 N. J. Eq. 398; Phila. W. & B. R. R. Co. v. Woelpper, 64 Pa. 366. See also 
Howard v. Iron & Land Co., 62 Minn. 298. But see contra, Locke v. New England 
Brick Co., 63 Atl. Rep. 178 (N. H.) 

1 See supra, p. 566. 2 Lunn v. Thornton, 1 C. B. 679. 

8 Am. Surety Co. v. Worcester Cycle Co., 100 Fed. Rep. 40; Re Antigo Screen 
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fifty years a state insolvency law has forbidden preferences, or 
when, as has been the case since 1898, a national bankruptcy law 
prevails throughout the country, it is by no means so clear that 
seizure by the creditor when the debtor is insolvent would not be a 
preference, and that if the insolvency is known to the creditor and 
bankruptcy supervened within four months, the transaction would 
not be voidable.! In the early Massachusetts case of Moody v. 
Wright? the court, though deciding that the original agreement 
gave no equitable lien, intimated that a seizure by the creditor at 
any time before actual proceedings under the insolvency law would 
be valid. The court was influenced by the English case of Mogg 
v. Baker ® on which it relied without observing the distinction, then 
not so well settled as now between the English and American law 
of preferences. In Chase v. Denny,* the Massachusetts court, 
following the earlier dctum, squarely held that the “ taking of pos- 
session, though effected immediately before insolvency proceedings 
were instituted, and with full knowledge of the insolvency of the 
mortgagor,” gave the mortgagee a valid lien. The court said that 
it was “ not the acceptance of a preference, but the assertion of a 
right which had been previously acquired by the mortgagee under 
an instrument in writing made when the parties to it were both 
competent to contract.” The court here seems to have lost sight 
of the distinction between a property right and a contract right. 





Door Co., 123 Fed. Rep. 249 (C. C. A.) ; Columbus Iron Works v. Renfro, 71 Ala. 
577; Walker vw. Vaughn, 33 Conn. 577; Gregg v. Sanford, 24 Ill. 17; Pinkstaff v. 
Cochran, 58 Ill. App. 72; Fisher v. Syfers, 109 Ind. 514; Burford v. First Nat. Bank, 
30 Ind. App. 384; Cameron v. Marvin, 26 Kan. 612; Leland v. Collver, 34 Mich. 418; 
Barton v. Sitlington, 128 Mo. 164; State v. O'Neill, 151 Mo. 67; McCaffrey v. Woodin, 
65 N. Y. 459; Francisco v. Ryan, 54 Oh. St. 307; Cook v. Corthell, 11 R. I. 482; 
Moore v. Byrum, 10 S. C. 452; Peabody v. Landon, 61 Vt. 318; Thompson zv. Fair- 
banks, 75 Vt. 361, 196 U. S. 516; Merchants’ Bank v. Lovejoy, 84 Wis. 601. Cf 
Alabama Bank v. Barnes, 82 Ala. 607; Bank of Eutaw v. Alabama Bank, 87 Ala. 163. 

1 In Humphrey v. Tatman, 198 U. S. 91, 92, Mr. Justice Holmes, speaking for the 
court, said: “ We assume also, without deciding, that if, as against the trustee, the 
mortgage is to be regarded as first having come into being when the mortgagee took 
possession, it would be void. In the latter view the anomalous case would be pre- 
sented of a mortgage of all a man’s stock in trade to secure a past debt, executed to 
one who had reasonable cause to believe that the mortgagor was insolvent and that he 
was receiving a preference, but executed without intent to prefer on the part of the 
mortgagor. There would be a preference within the definition in § 60 a, and the mort- 
gagee would know it, but he could not be said in a strict sense to have reasonable 
cause to believe that it was intended to give a preference. We assume, for purposes of 
decision, that such a case must be regarded as falling within the intent of the Act.” 

2 13 Met. (Mass.) 17. 

33M. & W. 195. # 130 Mass. 566. 
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Unquestionably the mortgagee had the latter from the time of the 
4 original bargain, but a preference consists, not in making a present 

| to a person who has no right, but in carrying out a contract on 
a which there is merely personal liability. If the court meant to 
| intimate that the mortgagee had a property right, the question 
i then is, when did it arise? It could not arise until the property 
was identified and acquired by the mortgagor. That it did arise 
then is the doctrine of Holroyd v. Marshall, but this doctrine is 
denied by the Massachusetts court.} 

The conception, indeed, is not only possible but reasonable that 
a property right arises, though for reasons of policy based on the 
apparent ownership of the mortgagor, the right cannot be asserted _ 
against creditors. The practical distinction between so limited a 
property right and a contract right would still have some impor- 
tance. The mortgagee, if he has a property right, would be entitled 
to the remedies appropriate to the enforcement of such a right in- 
stead of being restricted to an action on the contract. Furthermore, 
the property right, though not binding upon creditors, would be 
binding upon one who took the property as a mere successor of the 
mortgagor. An assignee under a common law assignment is such 
a successor, and under the Bankruptcy Act of 1867 so was an 
assignee in bankruptcy. Again, a purchaser with notice from the 
. mortgagor would be bound by the mortgage if the mortgagee has 
i a right of property, and so perhaps would a creditor who ad- 











1 Moody v. Wright, 13 Met. (Mass.) 17; Blanchard v. Cooke, 144 Mass. 207; 
/ Moors v. Reading, 167 Mass. 322; Smith v. Howard, 173 Mass. 88. 
i 2 This distinction, taken between an assignee in bankruptcy as a mere successor of 
; the bankrupt and an individual attaching creditor who is sometimes entitled to greater 
rights than his debtor, has been observed in several kinds of cases. An unrecorded 
chattel mortgage in Ohio was thus held in Gibson v. Warden, 14 Wall. (U. S.) 244, 249, 
effectual against an assignee in bankruptcy though it would not have been against an 
individual creditor. 
In Massachusetts a similar distinction was taken in regard to property sold but not 
delivered. It might be attached by the seller’s creditors (Dempsey v. Gardner, 127 
Mass. 381; Hallgarten v. Oldham, 135 Mass. 1); but would not pass to his assignee in 
bankruptcy. Dugan v. Nichols, 125 Mass. 43. So, an unrecorded deed of real estate, at 
least prior to the present bankruptcy statute, though it would not protect the property 
against attachment, would be good against the assignee in bankruptcy. Smythe v. 
Sprague, 149 Mass. 310. The Massachusetts court, however, did not apply this doc- ” 
trine to unrecorded chattel mortgages, even of existing property. Such mortgages, 
though upheld by the federal courts, were held ineffectual in the state courts against 
assignees in bankruptcy. Haskell v. Merrill, 179 Mass. 120, 124. As is presently 
| shown (infra, p. 579), under the present Act the trustee in bankruptcy must get every 
right which an individual creditor could get. 
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vanced his money with knowledge of the mortgage. That there is 
such a property right seems generally to be the view even of those 
states which prefer a creditor’s seizure to the mortgagee’s right, 
but in a few states the mortgagee’s right is nothing more than a con- 
tract right. This is clearly the case in Massachusetts. The court 
of that state has expressly said of such a mortgage that it “ is not 
one that is specifically enforced and it does not create a trust,”? 
and has enforced the view thus expressed by giving the mortgagee 
no greater rights against an assignee in bankruptcy than against 
an attaching creditor,’ and by holding that a purchaser of chattels 
with notice of an unrecorded agreement to give a mortgage upon 
them has indefeasible title.* The law of Kentucky seems also to — 
confine the mortgagee’s rights strictly to those of contract.5 

If the mortgagee’s right is merely contractual, it should need no 
argument to prove that it is a preference for the mortgagor to 
fulfil it when insolvent or in any way to take part in a transfer 
of property to the mortgagee. And though the creditor seize 
the property by virtue of a power given to him at the time of the 
mortgage, the case, though not technically so clear, is within the 
mischief of the Act if not within the precise language, for there 
can be no doubt that bankruptcy legislation aims at nothing less 
than making all creditors share alike who have only contractual 
rights at the time of insolvency, except in so far as their rights may 
be satisfied by them when ignorant of the insolvency. 

Even if the right be regarded as a property right which attach- 
ing creditors can defeat, the result is the same under the present 
Act. Section 70 a (5) provides that all property of the bankrupt 
passes “ which prior to the filing of the petition . . . might have 
been levied upon and sold under judicial process against him.” ® 
Unless the mortgagee has got possession the trustee in bankruptcy 
must clearly prevail over him under this provision. Nor will it 
do for the debtor to turn the mortgagee’s equitable right into a legal 
right by delivering possession. Equitable rights in property may 
be converted into legal rights, or enforceable rights of any charac- 





1 Patapsco Guano Co. v. Ballard, 107 Ala. 710, 716; Mallin v. Wenham, 209 III. 
252, 259; Perry v. White, 111 N. C. 197; Williams v. Winsor 12 R. I. 9. 

2 Blanchard v. Cooke, 144 Mass. 207, 225. 

8 See cases cited supra, p. 578, n. I. 

# Smith v. Howard, 173 Mass. 88. See contra, Dodge v. Smith, 5 Kan. App. 742. 

5 Ross v. Wilson, 7 Bush (Ky.) 29. 

6 See Chesapeake Shoe Co. v. Seldner, 122 Fed. Rep. 593 (C. C. A.) ; Haskell v. 
Merrill, 179 Mass. 120, 125; McFarlan Carriage Co. v. Wells, 99 Mo. App. 641. 
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ter may be changed into other enforceable rights of no greater 
value, when the debtor is insolvent and known to be so, but where 
no enforceable right in property exists it is a preference to give 
such aright. If the creditor takes the property himself the same 
question is presented as where he was regarded as having merely 
a contract right. In both cases, with knowledge of the insolvency, 
he is endeavoring to convert a right which will be of no avail in 
bankruptcy into one which is of value. 

Under the present Bankruptcy Act, there are special reasons for 
treating the seizure by the creditor after known insolvency as for- 
bidden. The Act makes it an act of bankruptcy passively to suffer 
a preference, and though it does not state in terms that any prefer- 
ence suffered may be recovered from one who took knowing of the 
insolvency,! that implication is no more than the courts have made 
with reference to another act of bankruptcy provided in the statute, 
—a general assignment. The statute does not say that the prop- 
erty may be recovered by the trustee in bankruptcy from the 
assignee. Yet it is held that he may do so, irrespective of any 
fraud in the general assignment.” 

An attempt has been made to validate the seizure by the mort- 
gagee by invoking a doctrine of relation.2 The possession acquired 
by the mortgagee is said to relate back to the date of the mortgage. 
This, of course, is merely saying that though an essential element 
of the mortgagee’s right has been acquired within the forbidden 
period, the contrary will be assumed, and that assumption will be 
acted on. Whether such fictions should ever be allowed as a 
means of evading the terms of a statute may well be questioned. 
Certainly, unless there are peculiar circumstances indicating that 
the case is not within the intent of the statute, and that natural 
justice requires the words of the enactment to be limited so as not 
to go beyond the intent, any such evasion is improper. 

In view of the provisions just referred to of the existing Bank- 





1 The case seems analogous, in this respect, to a case where a creditor within the 
four months’ period with knowledge of his debtor’s insolvency obtains a judgment and 
levies upon the debtor’s property, and the officer actually pays over the amount of the 
claim. The effect of this does not seem to have been decided as yet. Loveland, in 
his treatise on bankruptcy, says, p. 568, “It would seem that property so paid to a 
judgment creditor might be recovered in a proper case under Sec. 60 b, as a preference 
created by a judgment.” 

2 Re Gutwillig, 92 Fed. Rep. 337; Re Slomka, 122 Fed. Rep. 630; Re Knight, 125 
Fep. Rep. 35. : 
8 Thompson v. Fairbanks, 196 U. S. 516, 524. 
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ruptcy Act, the Supreme Court of Massachusetts held in a recent 
case! that its old rule no longer could prevail, and that the seizure 
by the creditor when he knew of the insolvency did not help him. 
The Supreme Court of Vermont, however, had held the contrary 
a short time before,? and its decision was later affirmed by the Su- 
preme Court of the United States.2 The Massachusetts case had 
also been carried to the higher court and was shortly thereafter 
reversed. The effect of these decisions is that the Bankruptcy 
Act still leaves it open to the individual states to allow the acquisi- 
tion of alien by the mortgagee by taking possession at any time 
before actual bankruptcy, and it is immaterial that possession is 
taken with the mortgagor’s consent. These decisions seem to the 
writer both to violate the spirit at least of the Bankruptcy Act, 
and to produce an undesirable result, but they must be regarded 
as establishing the law beyond question. 

Thus far the question has been considered chiefly with ref- 
erence to the mortgagor’s creditors, but the standpoint of the 
mortgagor should also be considered. It is a hardship if one 
who owns property cannot borrow money on the security of it. 
The owner of a valuable stock in trade cannot raise money upon 
it and also continue his business unless the law provides some 
method for enabling him to do so. All that he wishes is to 
be treated as the owner of property which can be mortgaged 
to the extent of his existing stock, but in order to do business 
he must be allowed to sell what he has on hand and substitute 
other property. Nor will business exigencies make it easy, or 
even possible, to make changes of specific new property for 
each article of the existing stock as it is sold. It is possible 
sometimes to trace the proceeds of the sales of existing goods 
into the new goods afterwards purchased, but to the mind of 
the layman a stock in trade has a continuous existence as an 
entity irrespective of the articles which compose it. This idea 
has hardly been recognized by the common law, but it rests 
on a sound basis, and a desirable result in this class of cases 
cannot be reached without it. A statute, such as that existing 
in Georgia,® would provide for the difficulty. Record of such 





1 Tatman v. Humphrey, 184 Mass. 361. 

2 Thompson v, Fairbanks, 75 Vt. 361. 

8 Thompson v. Fairbanks, 196 U. S. 516. 

# Humphrey zv. Tatman, 198 U. S. ot. 

5 Code, § 1954. A mortgage may be made of goods “in bulk, but chanapie in 
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a mortgage in the place where the stock in trade was would 
give reasonable notice to creditors, especially if occasional re- 
newed record were required. The presumption of fraud arising 
from a right given the mortgagor to deal with mortgaged property 
as his own! is not fairly applied to a case where the mortgagor 
engages to keep the stock of goods up to a certain point. Though 
the mortgagor may in such a case sell any of the articles subject 
to the mortgage, there must continuously remain a security of the 
same substantial value and of the same general description. 

In contrast with the case of a mortgage of a stock in trade, 
there seems no hardship if a man is not allowed to mortgage 
possible future acquisitions which are not substitutions for any 
existing property he may have. In such a case there seems no 
good reason for seeking to evade the difficulties of the case. 
Such a mortgage should not be good against purchasers, credit- 
ors, or a trustee in bankruptcy, at any rate unless the mortgagee 
in accordance with a power given to him at the outset has 
taken possession of the goods prior to bankruptcy. Were it 
not for the decisions? of the United States Supreme Court already 
referred to, the further qualification would be added that the pos- 
session must be taken by the mortgagee either without reasonable 
cause to believe the mortgagor insolvent or more than four months 
before the mortgagor's bankruptcy. 

Special statutory provision might well be made, however, for 
corporate mortgages for a double reason. On the one hand, in 
order that such mortgages shall be fully effective it is frequently 
necessary to include future property, and on the other the public | 





specific.” New goods are covered by the mortgage only to the extent of keeping 
up the original stock. Chisholm v. Chittenden, 45 Ga. 213; Anderson v. Howard, 
49 Ga. 313. To this extent the future goods are covered though bought on credit 
and unpaid for. Goodrich v. Williams, 50 Ga. 425. See further, Ainsworth v. 
Mobile Fruit Co., 102 Ga. 123. In Ferguson v. Wilson, 122 Mich. 97, the mort- 
gage in question covered specific chattels, and also “all other personal property, 
that may be, owned or acquired during such years. The court held that no lien 
was created by these words as against either purchasers or creditors, and distin- 
guished earlier decisions which had sustained the validity of mortgages of future 
goods on the ground that in the case at bar the property “was not connected 
with the business in which the mortgagor was engaged” and “had no relation to 
that in possession of the mortgagor at the time of giving the mortgage.” 

The same distinction is taken in Mississippi Fidelity Co. v. B. F. Sturtevant 
Co., 38 So. Rep. 783. 

1 See supra, p. 570. 

2 Thompson v. Fairbanks, 196 U. S. 516; Humphrey v. Tatman, 198 U. S. gr. 
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are much less likely to be deceived than in the case of mortgages 
by individuals. 

The whole subject is in so confused a state upon the authori- 
ties and its proper solution depends so much on rules of policy 
that a statute regulating the rights of the parties offers the best 
solution of the difficulties. If a uniform law could be passed in 
a number of states the gain would be greater. 

A few words may be added in regard to attempted transfers 
of future personal property otherwise than by mortgage. So far 
as concerns the propriety of enforcing specifically a contract to 
give a pledge the reasoning applicable is identical with that ap- 


propriate to the case of a contract to give a mortgage. Damages © 


are an inadequate remedy. It seems probable that the English 
law would recognize that an agreement to pledge future property 
creates an equitable lien upon the agreed property when it be- 
comes specified.2 Such an agreement, however, if written, seems 
within the statutory definition of a bill of sale,* and therefore the 
prohibition of bills of sales of future goods already considered in 
dealing with contracts to mortgage applies also to contracts to 
pledge. In this country the rules that require transfer of posses- 
sion or record of mortgages of chattel property are also generally 
applicable. A pledge of existing goods derives its efficacy from 
the possession of the pledgee. Whatever may be the effect of 
permission to the pledgor to have possession for a temporary 
and special purpose,* there can be no doubt that the unquali- 
fied entrusting of the pledge to the pledgor would destroy the 
pledgee’s security, so far as concerned innocent third persons, 
whether creditors or purchasers. Equity cannot give a greater 
effect to a promise to pledge future goods than to a pledge 
of existing goods of which possession has been surrendered 
upon the promise of the pledgee still to regard them as security 
for the debt and to return them upon demand. The situation 
in the two cases is the same’as soon as the future goods come 
into existence, and before that time there can of course be no 
question of lien. The decisions, though not numerous, support 
this view. ; 





1 There are such statutory provisions in Connecticut and Utah. Conn. Stat. Rev. 
1892, § 3806; Utah, Rev. Stat. (1898) § 444. 

2 See Martin v. Reid, 11 C. B. N. s. 730; Langton v. Waring, 18 C. B. N. Ss. 315, 
where agreements to pledge or charge existing property not delivered were sustained. 

3 41 & 42 Vict. c. 31, § 4. * See Jones on Pledges, § 44. 

5 Casey v. Cavaroc, 96 U. S. 467; Nisbit v» Macon Bank, 12 Fed. Rep. 686; Re 
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The reasons justifying a court of equity in taking jurisdiction of 
a contract to mortgage or pledge personal property obviously do 
not apply to a contract to sell such property. Nevertheless it 
seems to have been generally assumed that equity would protect 
the right of a buyer if he had paid the price or part of it! The 
vagueness of the reasoning of the court in Holroyd v. Marshall 
and later decisions made it easy to suppose that an agreement to 
transfer by way of sale stood on all fours with an agreement to 
transfer by way of mortgage. The two English decisions? which 
protect the buyer do so not by enforcing the transfer of the 
property which was promised him, but by giving him a lien on 
the property for the restoration of the price, but in the first of 
these cases the court found apparently that such a lien had been 
contracted for. These decisions are certainly insufficient basis 
on which to support a doctrine that consideration paid for speci- 
fied property may be recovered if the property is not transferred 
and that the property itself stands as security for the enforce- 
ment of the right. It is true that if the promisor becomes bank- 
rupt his estate has both the goods and the price for them, but 
it would be an extreme doctrine in bankruptcy law to hold that 
this unjust enrichment of the bankrupt estate justifies specific 
reparation. Every creditor of a bankrupt estate has parted with 
his money in return for a promise which has not been kept. All 
are alike in suffering this injustice, and the fact that what one 
creditor gave or was to receive is capable of identification seems 
no reason in natural justice why he should be preferred over others 
whose money has gone perhaps to swell the estate but who cannot © 
trace what they gave or identify what they were promised in 
return. 

Another reason has been suggested for giving the vendee of 
future personalty in some cases at least a lien upon the property. 
In a few cases * the insolvency of the seller has been stated as a 





Sheridan, 98 Fed. Rep. 406; Sabin v. Pond, 98 Fed. Rep. 974; Re Klingman, ror Fed. 
Rep. 691; Hitchcock v. Hassett, 71 Cal. 331; City Ins. Co. v. Olmstead, 33 Conn. 
476; Copeland v. Barnes, 147 Mass. 388; Rowell v. Claggett, 69 N. H. 201. But see 
Hook v. Ayers, 80 Fed. Rep. 978 (C. C. A.); Huntington v. Sherman, 60 Conn. 
463, 467; Keiser v. Topping, 72 Ill. 226; Tuttle v Robinson, 78 Ill. 322. 

1 Benjamin so states the law, § 81. See also Hamilton v. Nat. Loan Bank, 3 Dill. 
(U.S.C. C.) 230; Post v. Corbin, 5 B. R.11; Scammon v. Bowers, 1 Hask. (U. S. 
C. C.) 496. . 

2 Langton v. Waring, 18 C. B. N. s. 315; Young v. Matthews, L, R. 2. C. P. 127. 

8 Doloret v. Rothschild, 1 Sim. & St. 590, 598; Dowling v. Betjemann, 2 John. & H. 
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possible ground for enforcing specifically a contract to sell goods 
of a sort not ordinarily within the jurisdiction of equity, and these 
suggestions have been adopted in one Illinois decision If the 
seller is insolvent, obviously a judgment for damages will not 
adequately protect the buyer, but on the other hand the law re- 
garding delivery and retention of possession, and also the law of 
bankruptcy, materially qualify if not destroy the right of a court of 
equity to enforce the promise. As to delivery and retention of 
possession it is obvious that a promise to sell future goods can 
surely have no greater effect than an actual sale of existing goods, 
so that at least it may safely be said that wherever the latter 
transaction would not be valid without delivery against creditors 
of the seller or against purchasers from him, the effect of the © 
former transaction must equally be limited. 

But it is the law of bankruptcy that most clearly shows the 
error of basing an equitable lien on the insolvency of the vendor. 
Insolvency is the very circumstance which makes it improper for 
the seller to carry out his contract. Even against the seller him- 
self, when no creditors or purchasers from him haye complicated 
the situation, it cannot be permissible for a court of equity to de- 
cree specific performance on the ground of his insolvency in this 
country while a statute like the present Bankruptcy Act is in force. 
To do so is nothing less than ordering the defendant to commit 
an act of bankruptcy; for, since insolvency is regarded as a neces- 
sary basis of the equity, until insolvency there is but a contractual 
obligation, and to satisfy such an obligation is an act of bankruptcy 
under the present statute, as under the Bankruptcy Act of 1867. 
Even more clearly, if the rights of creditors or of a trustee in 
bankruptcy have in fact attached, a court of equity cannot be 
justified in attempting, in violation not only of the maxim that 
equality is equity, but also of the spirit if not the letter of a binding 
statute, to give property to a specific creditor when the only reason 
for so doing is insolvency, the very state of affairs which is the 
foundation for proceedings in bankruptcy and the division of the 
property among all creditors alike. 


Samuel Williston. 
May, 1906. 





544; Dilburn v. Youngblood, 85 Ala. 449, 451; Treasurer v. Commercial Co., 23 Col. 
390, 393; Williams v. Carpenter, 14 Col. 477; Ames v. Whitbeck, 179 Ill. 458, 475; 
Allen v. Freeland, 3 Rand. (Va.) 170, 174; Avery v. Ryan, 74 Wis. §91, 600. 

1 Parker wv. Garrison, 61 II]. 250. 
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CONSTITUTIONAL PROTECTION OF 
DECREES FOR DIVORCE. 


HE Supreme Court of the United States has on the whole 

been the most highly esteemed court of the land from the 
professional point of view. It has occasionally delivered an 
opinion which was questioned by many members of the bar, as in 
the Dred Scott case, and the Legal Tender cases; but those 
decisions found strong support as well as dissent at the bar. It 
has remained for the present Court to astonish the whole bar of 
the country. 

In the case of Haddock v. Haddock, decided April 16, 1906, 
the Court held that the New York courts are not compelled by 
the Constitution to give effect to a decree of divorce granted in 
Connecticut to a husband who had left his wife in New York and 
acquired a new domicile in Connecticut, where the wife did not 
appear in the Connecticut suit, and the separation occurred, as the 
New York court found, by fault of the husband, though the Con- 
necticut court had found the contrary. The New York decree 
from which appeal had been taken granted the wife a divorce and 
alimony, notwithstanding the Connecticut decree; and this judg- 
ment was affirmed. The opinion was written by Mr. Justice White, 
with whom concurred the Chief Justice and Justices Peckham, — 
McKenna, and Day. Mr. Justice Brown wrote a dissenting opinion, 
and Justices Harlan, Brewer, and Holmes concurred in his dissent ; 
and Mr. Justice Holmes wrote a short supplementary opinion. 

Before examining the decision critically, it is necessary to de- 
termine its exact extent, for its scope is much narrower than is 
generally realized. 

In the first place, the decision is confined to the effect of the 
constitutional provision. It does not affect the law or the practice 
of the great majority of states which already as a matter of common 
law give effect to all decrees of divorce where the libellant was 
domiciled within the state granting the decree.1. Though there is 





1 “The right of another sovereignty exists, under principles of comity, to give to a 
decree so rendered such efficacy as to that government may seem to be justified by its 
conceptions of duty and public policy.” Opinion of White, J., Adv. Sheets, p. 5. “It 
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some doubt as to the law in a few jurisdictions, it is tolerably clear 
that the only states affected are New York, Pennsylvania, and the 
Carolinas; and none but New York are certainly affected. 

Secondly, it still requires domicile of the libellant in the state of 
forum to give jurisdiction. Though requiring personal jurisdiction 
of the libellee in order that the constitutional provision may apply 
to the decree, the opinion still insists on the domicile of the libellant 
as necessary to give a decree for divorce any standing. 


“ As distinguished from legal domicile, mere residence within a particular - 
state of the plaintiff in a divorce cause brought in a court of such state is 
not sufficient to confer jurisdiction upon such court to dissolve the marriage 
relation existing between the plaintiff and a non-resident defendant.” } 


Thirdly, while the Court requires in addition to the domicile of 
the libellant a personal jurisdiction also over the libellee, this juris- 
diction may be acquired in one of three ways: (1) by actual appear- 
ance in the suit; (2) by actual domicile within the jurisdiction; 
(3) even where the libellee has left the jurisdiction in which the 
parties lived together as man and wife, he or she is still subject to 
the divorce courts of that jurisdiction, which is called the “ matri- 
monial domicile.” This point was elaborately laid down by the 
Court. 


“Fifth. It is no longer open to question that where husband and wife 
are domiciled in a state there exists jurisdiction in such state, for good 
cause,” to enter a decree of divorce which will be entitled to enforcement 
in another state by virtue of the full faith and credit clause. It has more- 
over been decided that where a bona fide domicile has been acquired in a 
state by either of the parties to a marriage, and a suit is brought by the 
domiciled party in such state for a divorce, the courts of that state, if they 
acquire personal jurisdiction also of the other party, have authority to enter 
a decree of divorce, entitled to be enforced in every state by the full faith 
and credit clause. Seventh. So also it is settled that where the domicile 





. » . does not debar other states from giving such effect to a judgment of that character 
as they may elect to do under mere principles of state comity.” did., p. 13. 

1 Opinion of White, J., Adv. Sheets, p. 13, citing Andrews v. Andrews, 188 U.S. 14; 
Streitwolf v. Streitwolf, 181 U. S. 179; Bell v. Bell, 181 U. S. 175. 

2 The significance of these words is not apparent. It is hardly possible that the 
learned judge means that the binding force of such a decree depends upon the view 
which another court may take of the goodness of the cause; yet if good cause is a juris- 
dictional question it may be examined anew in any court. 

8 Opinion of the Court, Adv. Sheets, p. 5. For this proposition the Court cited 
Cheever v. Wilson, 9 Wall. (U.S.) 108. In that case the court held that the full faith 
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of a husband is in a particular state, and that state is also the domicile of 
matrimony, the courts of such state having jurisdiction over the husband 
may, in virtue of the duty of the wife to be at the matrimonial domicile, dis- 
regard an unjustifiable absence therefrom, and treat the wife as having her 
domicile in the state of the matrimonial domicile for the purpose of the dis- 
solution of the marriage, and as a result have power to render a judgment 
dissolving the marriage which will be binding upon both parties, and will be 
entitled to recognition in all other states by virtue of the full faith and credit 
clause.” * 


The effect of the decision is therefore confined to a case where 
the libellant abandoned the libellee wrongfully, left the matrimonial 
domicile, and acquired a new domicile, not shared by the libellee, in 
the state of forum. 


“Where the domicile of matrimony was in a particular state, and the hus- 
band abandons his wife and goes into another state in order to avoid his 
marital obligations, such other state to which the husband has wrongfully 
fled does not, in the nature of things, become a new domicile of matrimony, 
and, therefore, is not to be treated as the actual or constructive domicile of 
the wife. As New York was the domicile of the wife and the domicile of 
matrimony, from which the husband fled in disregard of his duty, it clearly 
results from the sixth proposition that the domicile of the wife continued in 
New York. As then there can be no question that the wife was not con- 
structively present in Connecticut by virtue of a matrimonial domicile in that 
state, and was not there individually domiciled and did not appear in the 
divorce cause, and was only constructively served with notice of the pend- 
ency of that action, it is apparent that the Connecticut court did not acquire 
jurisdiction over the wife within the fifth and seventh propositions ; that is, - 
did not acquire such jurisdiction by. virtue of the domicile of the wife 


within the state or as the result of personal service upon her within its 
borders.” * 





and credit clause applied to a foreign decree of divorce, rendered under precisely the 
circumstances of the case at bar except that the libellee infact appeared. It was neces- 
sary, in order to distinguish the case, to rely upon this fact. The court in Cheever v. 
Wilson, however, did not notice the fact. In his opinion Mr. Justice Swayne said: 
“The only question is as to the reality of her new residence and of the change of 
domicile. . . . The proceeding for a divorce may be instituted where the wife has her 
domicile. The place of the marriage, of the offence, and the domicile of the husband 
are of no consequence.” Mr. Justice White ignores the ratio decidendi ; but in order 
to distinguish Atherton v. Atherton, 181 U.S. 155, from the case at bar, he is obliged to 
rely upon the ratio decidendi as stated by the court. This is one of many inconsistencies 
in the opinion. 

1 Opinion of the Court, Adv. Sheets, p. 6, citing Atherton v. Atherton, 181 U. S. 
155- 

2 Jbid., pp. 5, 6. 
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The scope of this doctrine is, however, broader than it might 
seem, since the fault of the libellant in leaving the libellee becomes 
a jurisdictional fact. To grant the original decree, the court must 
have found the libellant faultless in the matter; but in the second 
process the original libellee is likely to be the only party represented, 
and his side alone being heard, the second court will find the 
original libellant in fault, and therefore the court which rendered 
the original decree to have been without jurisdiction. This was 
the course of events in the case at bar. 

This novel and extraordinary doctrine has never before been 
suggested by a civilized court or author. The Supreme Court of 
the United States is entitled to the credit of originality, at least. 
The following are probably the only views held by civilized 
courts. 

In all European countries, in all European colonies, and in 
Spanish America the possibility of the wife (who has not obtained 
a judicial separation) having a nationality, domicile, or residence 
apart from her husband is not recognized? In most European 
states a divorce will be recognized only if obtained in the country 
to which the parties owe allegiance. In England the divorce will 
be recognized only when obtained at the domicile of the husband.’ 
In scotland and the countries governed by the Roman-Dutch law 
there is no requirement whatever of nationality or domicile, but resi- 
dence of the parties for a certain time within the state is sufficient.* 
In the United States, with hardly an exception, the wife may ac- 
quire a separate domicile for the purpose of obtaining a divorce. 
In all but two or three states, the court of the domicile of either 





1 It is interesting to note that the same thing was true in Atherton v. Atherton, as 
will be seen. 

2 This statement is subject to certain exceptions. A few of the Protestant states 
of Germany, Hungary, and possibly other states, permit a wife living apart from her hus- 
band to secure naturalization and then to get a divorce; but most states refuse to. recog- 
nize such a divorce as valid. De Bauffremont v. De Bauffremont, Dalloz, 1878, II. 1, 
1878, I. 201, 2 Beale’s Cases on Conflict of Laws, 99 (France) ; / re W’s Marriage, 
25 Clunet 385, 1 Beale’s Cas. 428 (Austria). In England the court now recognizes 
the possibility of a wife deserted by her husband obtaining a divorce in the state where 
they last lived together, irrespective of his present domicile. Armytage v. Armytage, 
[1898] Pr. 178. 

8 The court has just recognized an American divorce, obtained at the wife’s dom- 
icile, where the husband was domiciled in another American state which recognized the 
divorce, Feb. 22,’06. Armitage v. Attorney-General, 22 T. L. R. 306. The court, how- 
ever, took occasion to reiterate the general ; rinciple that “it is the husband’s domicile 
which decides the tribunal to try the cause.” 

* Weatherley v. Weatherley, Transvaal Prov. Rep. 66, 1 Beale’s Cas. 420. 








590 HARVARD LAW REVIEW. 


party is competent to grant a divorce. In New York and a few 
states it was held that where the parties had a separate domicile 
neither state could effectively divorce the parties; but this doctrine 
was overthrown by the Supreme Court in the case of Atherton v. 
Atherton! The present doctrine, requiring domicile of the libellant 
in all cases and personal jurisdiction over the libellee in the pecu- 
liar sense above explained has been held nowhere. 

It is now time to examine in detail the reasoning of the Court. 
This may be summarized thus: For a valid divorce it is necessary 
that the libellant should be domiciled in the state which grants the 
divorce; it is also necessary that there should be personal jurisdic- 
tion over the libellee in order that it should be enforceable under 
the “ full faith and credit” clause of the Constitution; but if there 
is no such jurisdiction over the libellee, the divorce will be valid 
where granted. I propose to show that either the first or the third 
proposition is absolutely inconsistent with the second, and with the 
decision of the Court. 

First : that the domicile of the libellant within the state is neces- 
sary to give validity to the decree. This proposition was already 
so firmly established by decisions of the Supreme Court that Mr. 
Justice White did not question it. But if the domicile of the libel- 
lant is required, in order to give the court a jurisdiction which will 
entitle its decree to extra territorial recognition, it must be that the 
suit is more than a mere personal suit. Jurisdiction over a plaintiff 
is obtained by his mere application to the court; his domicile is 
immaterial to jurisdiction in any personal action. If his domicile is 
necessary, it is for the purpose of giving jurisdiction over the sub- 
ject-matter. In other words, the requirement of domicile for juris- 
diction is proof that a proceeding for divorce is tz rem. This has 
been recognized by every court in which the question has been 
raised. A status (as distinguished from a mere personal obliga- 
tion) is a thing, a ves, over which, by the general consent of civil- 
ized nations, some one state has jurisdiction; formerly all nations 
agreed that this was the state of domicile, but since the Napoleonic 
legislation and its imitation in the European states it has been on 
the Continent the state of allegiance. . 

Mr. Justice White does not agree with this view, it appears; 
and he repeats several times in his opinion a dilemma which, as 
he thinks, reduces it to an absurdity in a case where the husband 





* 1181 U.S. 1§5. 
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and wife have separate domiciles. “The only possible theory,” 
he says, 


“upon which the proposition proceeds must be that the ves in Connec- 
ticut, from which the jurisdiction is assumed to have arisen, was the marriage 
relation. But as the marriage was celebrated in New York between citizens 
of that state, it must be admitted, under the hypothesis stated, that before 
the husband deserted the wife in New York the ves was in New York and 
not in Connecticut. As the husband, after wrongfully abandoning the wife 
in New York, never established a matrimonial domicile in Connecticut, it can- 
not be said that he took with him the marital relation from which he fled to 
Connecticut. Conceding, however, that he took with him to Connecticut 
so much of the marital relation as concerned his individual status, it cannot 
in reason be said that he did not leave in New York so much of the relation 
as pertained to the status of the wife. From any point of view, then, under 
the proposition referred to, if the marriage relation be treated as the res, it 
follows that it was divisible, and therefore there was a res in the state of New 
York and one in the state of Connecticut. Thus considered, it is clear that 
the power of one state did not extend to affecting the thing situated in 
another state. . . . Nor is the conclusive force of the view which we have 
stated been met by the suggestion that the ves was indivisible, and therefore 
was wholly in Connecticut and wholly in New York, for this amounts but to 
saying that the same thing can be at one and the same time in different 
places. . . . Here, again, the argument comes to this, that, because the state 
of Connecticut had jurisdiction to fix the status of one domiciled within its 
borders, that state also had the authority to oust the state of New York of 
the power to fix the status of a person who was undeniably subject to the 
jurisdiction of that state.” * 


In answer to this argument it must of course be admitted that 
the ves, the status of the parties, is not corporeal; and if the doc- 
trine of jurisdiction 2” vem is to be confined to tangible things there 
can be no jurisdiction 7” vem over a personal status. But, as we 
have seen, the common consent of civilized nations grants power 
over personal status to one proper state ; in other words recognizes 
jurisdiction 2” rem over it. There are many other examples of the 
same sort of thing; jurisdiction i vem, for instance, over the 
estate of a dead man, including all his incorporeal rights. If then 
the jurisdiction over a status is jurisdiction 2” rem, is the jurisdic- 
tion claimed in this case open to the criticism made several times 
in the opinion, that the doctrine is self-destructive, because if Con- 
necticut has jurisdiction over the marriage and can dissolve it, this 





1 Opinion of the Court, Adv. Sheets, pp. 9, 10. 
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amounts to preventing New York, equally a state in which a party 
to the marriage is domiciled, from exercising the same jurisdiction, 
so that giving jurisdiction to a state of domicile results in taking 
away the same jurisdiction from a state of domicile? Such a criti- 
cism ignores the real meaning of the word jurisdiction. Jurisdiction 
does not involve the power of continuing rights in existence, but of 
creating rights; its operation is positive, not negative. Both New 
York and Connecticut, having jurisdiction over the status of mar- 
riage, can affect it by dissolving it; but once it has been dissolved 
nothing is left for either to affect. The same criticism might be 
brought against allowing the status of a woman in New York to 
be affected by a marriage in Connecticut. 

The third proposition is equally inconsistent with the second: 


“The general rule [requiring jurisdiction over the defendant] is, more- 
over, limited by the inherent power which all governments must possess 
over the marriage relation, its formation and dissolution, as regards their own 
citizens. From this exception it results that where a court of one state, 
conformably to the laws of such state, or the state through its legislative 
department, has acted concerning the dissolution of the marriage tie, as to a 
citizen of that state, such action is binding in that state as to such citizen, 
and the validity of the judgment may not therein be questioned on the 
ground that the action of the state in dealing with its own citizen concern- 
ing the marriage relation was repugnant to the due process clause of the 
Constitution.” * 


To this proposition the learned judge was driven by the case of 
Maynard v. Hill,? which he cites. In that case the court was called 
upon to pass upon the validity of a statute divorcing a husband 
who was within the territory from « wife whom he had deserted 
and left in another state. The court held that the statute was 
within the jurisdiction of the legislature; “ its jurisdiction to leg- 
islate upon his status, he being a resident of the territory, is 
undoubted.” 

No distinction was made in this earlier case between the validity 
of the statute within the territory and its validity everywhere; 
indeed, it is assumed in the case that the statute was valid 
everywhere and for all purposes. And it is impossible to dis- 
cover any legal principle which would justify such a distinction. 
If the decree was valid in Connecticut, it operated to make the 
husband there a single man, and if he had there remarried his 





1 Opinion of the Court, Adv. Sheets, p. 4. 
2 125 U.S. 190. 
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second marriage would be legal. Would Mr. Justice White say 
that he had two wives, one in Connecticut, the other in New York ? 
If he went into New York, could he be compelled, as a result of a 
suit for restitution of conjugal rights, to live with his first wife? 
And if so, and he started into Connecticut with her, could he be 
convicted of adultery upon living with her in Connecticut? Well 
might Lord Penzance say, in support of the principle that domicile 
alone can determine jurisdiction for divorce, “ An honest adherence 
to this principle, moreover, will preclude the scandal which arises 
when a man and woman are held to be man and wife in one coun- 
try, and strangers in another.”! The Supreme Court of Illinois 
criticised the doctrine expressed by Mr. Justice White (which is in 
fact the New York doctrine which was overthrown in Atherton v. 
Atherton) in language from the force of which it is impossible 
to escape. The parties to the proceeding were reversed: the hus- 
band having remained in New York, and the wife having obtained 
a domicile and a divorce elsewhere. Mr. Justice Carter said: 


“The consequence was that the wife was, and on removing to New York 
would continue to be, a single woman, who might lawfully marry ; while the 
husband was a married man, having for his wife one who might at the same 
time become or be the lawful wife of another man. We cannot regard as 
sound a doctrine leading to such results. We are unable to see the force 
of the reasoning which is used to support judicial conclusions that one of 
the married pair may, in one jurisdiction, by virtue of its laws, and in honest 
compliance with them, obtain a valid decree of divorce, which, as to the 
one obtaining it, is valid and binding in every state in the Union,” leaving 
such a one single, and free to remarry in any state, while the matrimonial 
bonds are still unsevered as to the other party, making him a bigamist should 
he remarry, and his children, the fruit of such remarriage, illegitimate. It 
would seem to be as logical to say that one of the Siamese twins might have 
been severed from the other without that other being severed from the one. 
It should not be forgotten that it is the policy of a great majority of the 
states, and of our own state as well, as established by legislative enactments, 
to grant judicial decrees of divorce to dona fide residents who comply with 
the statutory requirements where substituted service merely is had upon the 
non-resident party. To hold such decrees valid only within the jurisdiction 
granting them, or valid only as to those in whose favor they are granted, 
leaving the non-resident party still bound, would not only be inconsistent 





1 Wilson v. Wilson, L. R. 2 P. & D. 435, 442. 
2 The force of the reasoning ‘~ not impaired because we must here, in accordance 
with Mr. Justice White’s opinicr., substitute “ almost every state.” 
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with the policy of our own laws, and in violation of interstate comity, but 
would, when it is considered how great is the number of such decrees 
entered every year, eventually lead to the most perplexing and distressing 
complication in the domestic relations of many citizens in the different 
states.” * 


It has: been heretofore believed that the full faith and credit 
clause required a state to give credit to every judgment which 
was valid in another state, where it was rendered. If because of 
lack of jurisdiction of the court the judgment was not binding in 
another state, it was equally void where it was rendered; for no 
court can create obligations by acting outside its jurisdiction, In 
reliance upon this accepted doctrine, the court in Ditson v.: Ditson,? 
the leading case on the subject, held that under the Constitution 
all difficulties were avoided in this delicate subject. 


“Tt may be added, that the distressing consequences which otherwise 
might arise from the conflict of laws and decisions upon this interesting and 
important subject has been wisely provided against by a clause of the Con- 
stitution of the United States, and can find a remedy under it in the Supreme 
Court of the United States, as the court of last resort, in cases demanding 
its application. By art. 4, sect. 1, of the Constitution of the United States, 
‘ Full faith and credit shall be given in each state to the public acts, records, 
and judicial proceedings of every other state.’ As this has been con- 
strued by the highest authority to give in every other state the same effect to 
a judgment or decree of a state court that it has in that in which it is rend- 
ered or passed, no serious injury can be done to the proper subjects of our 
judicial administration by the errors and mistakes of other courts. with 
regard to our jurisdiction. From the nature of the topics constantly agitated 
before it, no court in the world is better qualified to deal with questions of 
general law, and especially with one involving, as that before us does, the 
rights of a state of the Union; and under the trained qualifications of the 
members of the court, as well as the constitutional power of the court itself, 
those properly subject to our judgments and decrees in this respect, as in 
all others, are quite safe, having honestly obtained them, in acting by virtue 
of them.” 


The confidence of this court, which lawyers have so long shared, 
has been betrayed. 

If Mr. Justice White is right in requiring domicile of the libellant 
for jurisdiction, he is wrong in regarding jurisdiction over the 
libellee as essential. If he is right in saying the decree is valid in 





1 Dunham v. Dunham, 162 IIl. 589, 44 N. E. Rep. 841. 24R.1. 87. 
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Connecticut, he is wrong in saying it is not binding in New York. 
His reasoning is certainly novel, and it is certainly wrong; can 
his conclusion nevertheless be supported? Is the decision right, 
that some jurisdiction over the person of the libellee is requisite? 
In the first place, the authorities are almost without exception 
against him. The English view has already been expressed. The 
cases repudiate jurisdiction 7” personam as justifying a divorce in 
the strongest terms. He enumerates numerous American cases in 
which jurisdiction was based on domicile alone, and examines a few 
of them; the character of the examination may be judged from 
the fact that he classes Massachusetts (in which the English rule 


is most firmly established) as a state requiring personal jurisdiction 


over the libellee; that he sees no distinction with regard to juris- 
diction between a suit for divorce and one to annul a marriage; 
and that he cites as cases repudiating any obligation to recognize 
a foreign decree cases in which the court is enforcing a local statute 
giving alimony or dower to a divorced wife, although in such cases 
the distinction is expressly made between recognizing the decree 
and enforcing the statute. 

Mr. Justice White’s treatment of the earlier decisions of the 
Supreme Court is equally unsatisfactory. In several cases the Court 
had held that domicile of the libellant was required for jurisdiction, 
and had refused to enforce a divorce granted in a state where neither 
party was domiciled, In all these opinions (the last of them written 
by Mr. Justice White) the decision was put solely on the ground that 
neither party was domiciled within the state. Mr. Justice White 
in this case, however, requires personal jurisdiction over the party 
defendant. In Maynard v. Hill? the Supreme Court affirmed the 
decision of a territorial court, upholding the validity of a divorce 
granted in the territory to a man domiciled there from his wife, 
whom he had deserted in Ohio. Mr. Justice White distinguishes 
this case on the ground that this was an affirmance of the validity 
of the divorce in the territory only, although no such point was 
made in the court below. But in Pennoyer v. Neff, which is cited 
in the opinion and made the basis of the decision that personal 
jurisdiction is necessary to give validity to a personal judgment, 
the question was not of enforcing the judgment in another state 





1 Bell v. Bell, 181 U.S. 175; Strietwolf v. Streitwolf, 181 U.S. 179; Andrews v 
Andrews, 188 U. S. 14. 


2125 U.S. 190. 8 gs U.S. 714. 
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under the full faith and credit clause, but of upholding it in the 
state where it was rendered and by statute of which it was valid. 
The appeal in one case was from the territorial court, in the other 
from the federal courts of the state. 

Though Maynard wv. Hill could be thus distinguished, Atherton 
v. Atherton! could not, for in that case the court had held a Ken- 
tucky decree of divorce, in favor of a man domiciled there, entitled 
to full faith and credit under the Constitution, although the wife 
was domiciled in New York and never served with process, Here 
then was a case which could not be explained away; in order to 
distinguish it, the learned judge pointed out that in that case the 
woman had left the matrimonial domicile wrongly, as the court in 
Kentucky found, and was therefore still subject to the court. The 
difficulty with this distinction is that if her cause for leaving the 
domicile was a jurisdictional fact, it was open to inquiry in the New 
York court; and the New York court in that case, as in the case 
at bar, found that the wife was blameless and that the fault lay with 
the husband. In other words, the final distinction relied upon by 
Mr. Justice White in the case at bar turns out not to have existed 
in fact. 

The difficulty on theory with Mr. Justice White’s doctrine of the 
requirement of personal jurisdiction lies in the very nature of 
divorce. It is not a personal right of the parties. The express 
assent of both parties to a decree will not justify a court in grant- 
ing the decree. The decree does not operate zm personam, and the 
jurisdiction required is merely a jurisdiction 7” vem. In order to 
satisfy the requirement of due process of law the absent party must 
be given reasonable notice and an opportunity to be heard; but 
jurisdictidn over him is not necessary. 3 

The object of the majority was a praiseworthy one: to make 
objectionable divorces less easy to obtain. But in pursuit of that 
object they have made a decision which will have an opposite 
effect. For it gives an easy road to divorce where the parties are 
agreed in desiring it, since the libellee by appearing and suffering 
default can render the proceedings valid, and it thus assists collu- 
sive divorces. On the other hand, it makes it impossible to secure 
a divorce that will everywhere be recognized in the one case where 
all persons admit that a divorce should be granted, that is, where 
the wife elopes with an adulterer. For if she goes to another state, 





4 181 U.S. 155. 
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and the injured husband obtains a divorce in her absence, the 
state of her new domicile need give no credit to the divorce unless 
it finds that the fault is with her; and as her husband is not pres- 
ent, and she therefore has the entire control over the evidence, she 
will be able to convince the court of her own innocence and her 
husband’s fault. 

The decision then is opposed to reason, to authority, and to 
morality; but it will stand until the question is raised again. As 
Mr. Justice Holmes said in his dissenting opinion, civilization will 
not come to an end meanwhile. 


Joseph H. Beale, Jr. 
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VESTED GIFTS TO A CLASS AND THE 
‘RULE AGAINST PERPETUITIES. 


ROFESSOR GRAY, in § 121 b of the second edition of 

his Rule against Perpetuities, puts this problem: he sup- 

poses an immediate vested bequest to the grandchildren of A,! a 

living person, to be paid to them at twenty-five. A has one grand- 

child zw esse at the testator’s death who is three years old. Is 

there a valid gift to that grandchild? Professor Gray answers this 
question in the affirmative. 

The learned author concedes that by the usual rule, apart from 
the Rule against Perpetuities, the expressed intent that the time 
of payment of the principal of the share of the grandchild 7 esse 
at the testator’s death shall not be paid until he attains, or would 
have attained had he lived, the age of twenty-five, is valid and 
enforcible. This is so of course where Claflin v. Claflin? is law. 
It is also the law where the rule of Saunders v. Vautier ® is recog- 
nized, because the gift is not to an individual, but to a class. He 
concedes also that the usual rule for the determination of classes 
allows the class to increase till the eldest grandchild z# esse at the 
testator’s death actually reaches, or would have reached if he had 
lived, the age of twenty-five,®° —viz.: possibly more than lives in 
being and twenty-one years after the testator’s death. He also 
concedes that the mere fact that a gift is vested in some member 
of the class does not prevent the gift to the whole class being void 
for remoteness, and that the Rule against Perpetuities causes the 
gift to the whole class to fail if the maximum number of the class 
is not ascertained within the proper time, although the minimum 
number may be.® 





1 The actual language used by the, learned author is “testator ” instexa of “ A,” 
but the case actually discussed would require the limitations to be either to the great 
grandchildren of the testator or to the grandchildren of A, a living persor. at the testa- 
tor’s death. 

2 149 Mass. 19. 

3 4 Beav. 115, s.c. Cr. & Ph. 240. 

* Oppenheim v. Henry, 10 Hare 441. 

5 Gray’s Rule against Perpetuities, 2d ed., § 121 b. 

6 Gray’s Rule against Perpetuities, 2d ed., § 205 a; see also Pitzel v. Schneider, 
216 Ill. 87. 
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How, then, in the case put, is the gift to the class to be sup- 
ported as valid in those members of the class who are im esse at 
the testator’s death? 

Without attributing to the learned author either of the following 
views in support of his conclusion, one is presented which, it is 
thought, would be unsound and another which, it is submitted, 
is valid. 

An attempt might conceivably be made to support the gift to 
the grandchild of A 2 esse at the testator’s death upon the follow- 
ing propositions: in the limitations “to the grandchildren of A 
to be paid at twenty-five” there are two gifts — one to the grand- 
children:of A living at his death, and the other to such grand- 
children of A as may be born after his death and before the eldest 
grandchild of A born at the testator’s death actually reaches, or 
would have reached had he lived, the age of twenty-five. These 
two gifts are each expressly limited by separate and distinct clauses 
— the one to the grandchildren of A zm esse at the testator’s death 
by the words “to the grandchildren of A,” and the gift to the 
after-born grandchildren of A by the words “ to be paid at twenty- 
five.” The former is valid, and the latter void for remoteness. 
Under the familiar rule which allows the rejection of modifying 
clauses! the latter may, upon the assumption already made that 
the two gifts are created by separate and distinct clauses, be dis- 
regarded, leaving the valid gift to the grandchildren of A zx esse 
at the testator’s death to stand.” 

Doubt as to the soundness of this solution naturally centers 
about the correctness of the premise that the gift to the grand- 
children of A iz esse at the testator’s death, and the distinct gift 
to those born afterwards, are limited by separately expressed 
clauses. Whether doubt on this point be well conceived or not 
seems to turn more particularly upon whether the words “ to be 
paid at twenty-five” contain the separate gift to after-born grand- 
children of A exclusive of the words “ to the grandchildren of A,” 
or whether the latter words really contain the gift to the after-born 
grandchildren. The question then really becomes one of the 
proper analysis of the operation of the rule for the determination 
of classes in this sort of a case. If the words “ to the grandchildren 
of A” by their primary meaning include only grandchildren of A 
at the testator’s death, so that the class is enlarged by the presence 





1 Gray’s Rule against Perpetuities, 2d ed., c. 13. 
2 Jbid., 2d ed., § 442. 
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of the words “to be paid at twenty-five,” it is possible of course 
to argue that the words “ to be paid at twenty-five” actually con- 
tain the gift to the after-born members of the class. Yet this is an 
unreal course of reasoning. - The words “to be paid at twenty- 
five” have on their face nothing whatever to do with the gift to 
after-born members of the class. It is the clause “to the grand- 
children of A” which really contains the gift to the enlarged class, 
even though the enlargement of the class depends upon the words 
“to be paid at twenty-five.” The words “to be paid at twenty- 
five” merely fix the actual meaning of the words “ to the grand- 
children of A.” The rule of law which the postponement of the 
period of distribution causes to operate determines the meaning 
of the words “to the grandchildren of A.” You never get away 
from the fact that the gift to the class is contained in the words 
“to the grandchildren of A.” This view, it is believed, is founded 
upon the actual reality of the language which we have to deal with. 
If the words “to the grandchildren of A” by their primary mean- 
ing include all the grandchildren of A born at any time, so that 
the rule for the determination of the class restricts the class to 
those i# esse at the first period of distribution, then you cannot 
possibly say that there is any gift to after-born members of the 
class in the words “ to be paid at twenty-five.” The whole gift, to 
whomsoever it may be, comes from the words “ to the grandchildren 
of A.” 

So much, then, for the consideration of this solution of our 
problem apart from authority. Are there any settled results which 
throw light upon whether the words “ to be paid at twenty-five” 
contain a separate and distinct gift to grandchildren born after the 
death of the testator? 

Reliance might, perhaps, be placed upon Clobberie’s Case.! 
There it was held that a legacy to A ¢o be paid at twenty-one gave 
A at once an interest transmissible to his executors. It has since 
become the law that the expressed intent that the legacy shall not 
be payable to A until he reaches twenty-one is valid, while an 
expressed intent that a legacy shall not be payable until after the 
majority of the beneficiary is invalid and unenforcible.2 What 
possible significance, however, do these results have upon our 
problem? Clobberie’s Case holds that certain language means 
that an immediate interest is given to A, but that the actual trans- 





1 2 Vent. 342. 
2 ‘saunders v. Vautier, 4 Beav. 115, s. c. Cr. & Ph. 240. 
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fer of the principal to the legatee shall not be made till a future 
pa time, and that this intent is lawful provided the postponement be 
not beyond the minority of the legatee. If the postponement was 
to last beyond that time it was illegal and could not be carried out. 
These results throw absolutely no light whatever upon the question 
whether, where the gift is to a class to be paid at twenty-five, there 
is a separately expressed gift to after-born members of the class 
contained in the words “to be paid at twenty-five.” 
Leake v. Robinson? furnishes a strong argument against the 
view that the words “ to be paid at twenty-five ” contain a separate 
and distinct gift to grandchildren born after the death of the 
testator. Under that case, if the limitations are contingent, z. ¢. 
& “to such grandchildren of A as reach twenty-five,” and there are 
grandchildren zm esse at the testator’s death, all under four years of 
age, you cannot say that there are two gifts —one to the grand- 
children of A zm esse at the testator’s death who reach twenty-five, 
which is valid, and the other to after-born grandchildren of A who 
reach twenty-five, which is too remote, and then reject only the 
latter on the ground that the gifts are expressed separately. The 
reason is that there is no express separation of the gift to the two 
different classes of grandchildren. There is, on the contrary, only 
a singly expressed gift to the whole class. You cannot argue that 
the primary meaning of the words “ to such grandchildren of A 
as reach twenty-five” includes only grandchildren of A living at 
the testator’s death who reach twenty-five, and that the class is 
allowed to increase, so as to include after-born grandchildren of A 
till the first reaches twenty-five, by reason of the fact that a con- 
tingency is introduced in the words “ to such as reach twenty-five.” 
You cannot then go on to conclude that the gift to after-born grand- 
children of A is contained in a separate clause making the gift con- 
tingent so that it may be rejected by itself, leaving the contingent : 
gift to grandchildren of A zx esse at the testator’s death to stand. 
Why is it any more allowable, when the gift is vested “to the : 
grandchildren of A to be paid at twenty-five,” to say that the 
primary meaning of the testator’s language includes only grand- 
children of A zx esse at the testator’s death, but that the words “ to 
be paid at twenty-five” make a new and distinct gift to after-born 
grandchildren of A? As a matter of fact, however, the Master of 
the Rolls in Leake v. Robinson intimates that the primary and 
natural meaning of “grandchildren of A to be paid at twenty- 














1 2 Mer. 363. 
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five” or “ who reach twenty-five,” includes all the grandchildren 
of A born at any time, and that the rule for the determination of 
classes restricts the natural meaning of the words used because 
of the inconvenience arising from the natural construction.! This 
is the position Mr. Gray himself approved in the first edition 
of his Rule against Perpetuities.2 May not this opinion of the 
learned author still be the correct one? In this view the primary 
meaning of a vested gift “ to the grandchildren of A to be paid at 
twenty-five” is plainly a gift to a// the grandchildren of A born at 
any time. The words “to be paid at twenty-five,” then, restrict 
the primary meaning, and there is no possible ground for contend- 
ing that these words contain a distinct gift to after-born grand- 
children of A which is expressly separable from the gift to the 
grandchildren of A zu esse at the testator’s death. 

It is believed, however, that the natural desire of courts to sus- 
tain the gift to the members of the class z# esse at the testator’s 
death may be accomplished by the application of a general princi- 
ple already fully established in England and now rapidly shaping 
itself to meet the situation in the jurisdictions in this country where 
Claflin v. Claflin is law. 

Where the limitations are to the grandchildren of A to be paid 
at twenty-five, the after-born members of the class are let in, 
whether by way of enlargement of the naturally indicated class or 
by way of restriction of it, because the postponement of the first 
period of distribution till the eldest reaches twenty-five, or would 
have done so had he lived, is recognized as valid and enforcible. 
If, then, there is any ground upon which, consistently with its 
validity in general, the postponement can be regarded as void and 
unenforcible in this case, then the future period of distribution will 
cease to exist, and under the usual rule for the determination of 
classes, the class will close at the testator’s death. This ground is 
most clearly available, and no one has pointed it out more forcibly 
and accurately than Mr. Gray himself. When it became clear in 
England that restraints on the alienation of the absolute equitable 
interest of a married woman were valid, the question naturally 





1 He says: ‘‘ Indeed, I believe, wherever a testator gives to a parent for life, with 
remainder to his children, he does mean to include all the children such parent may at 
any time have. That is not an artificial rule. It is the rule which excludes any of the 
children that is, and has been called an artificial rule — namely, the rule in Andrews z. 
Partington, 3 Bro. Ch. 60, 401, and other cases of that description, which excludes all 
who may be born after the eldest attains twenty-one.” 


2 § 639. 
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arose whether any restriction upon their creation should be 
imposed. The point was presented for adjudication when the ab- 
solute equitable interest had vested in an individual within lives in 
being and twenty-one years, but where the restraints on anticipa- 
tion might possibly occur or continue beyond that time. It 
became settled that the restraints on alienation were invalid under 
such circumstances.! It was said that this was so because the 
Rule against Perpetuities applied. With this reasoning Jessel dis- 
agreed, and Mr. Gray has now most clearly pointed out that Jessel 
was correct in saying that the Rule against Perpetuities had 
nothing to do with the matter.2 It follows, therefore, that the 
result reached by the English cases is simply the establishment of - 
a special rule — entirely distinct from the Rule against Perpetuities 
— limiting the extent to which restraints on alienation, usually 
valid, may be created. In the same way,when you come to an 
American jurisdiction where Claflin v. Claflin is law, it becomes ab- 
solutely necessary to put some limits upon the length of time that 
the trust of an absolute indefeasible equitable interest may be 
made indestructible. The direct authority of the English cases - 
which have dealt with the restraints on anticipation attached to a 
married woman’s estate, and the suggestion of the courts of Mas- 
sachusetts,® Illinois,* and Pennsylvania® all indicate that the rule 
will probably be well settled here that language which, if carried 
out as expressed, may possibly cause the trust of an absolute inde- 
feasible equitable interest to be or remain indestructible at a time 
beyond the period of a life or lives in being and twenty-one years, 
will be unenforcible. It cannot of course be too emphatically 
stated that this is not the Rule against Perpetuities, but a new rule 
limiting the time that the trust of an absolute indefeasible equitable 
interest may be made indestructible. No reason is perceived why 
this same principle should not operate where the rule of Oppen- 
heim v. Henry applies; that is, where the gift is to a class with a 
postponement. When, therefore, the limitations are “to the 
grandchildren of A to be paid at twenty-five” and one grandchild 





1 Gray’s Rule against Perpetuities, 2d ed., § 432 ¢¢ seg. 

2 Gray’s Rule against Perpetuities, 2d ed., § 121 f. 

8 Winsor v. Mills, 157 Mass. 362. 

* Kohtz v. Eldred, 208 Ill. 60, 72. 

5 Shallcross’s Estate, 200 Pa. St. 122 (1901). See also a statutory provision to the 
same effect in Kentucky: Ky. Stats. (1903) § 2360 ; Johnson’s Trustees v. Johnson, 79 
S. W. Rep. 293 (Ky., 1894). 

6 Gray’s Rule against Perpetuities, 2d ed., § 121 i. 
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of A is én esse at the testator’s death and under four years of age, 
it is clear that the postponement is sure to last for too long a time. 
The expressed intent is, therefore, unenforcible, and the gift is to 
the grandchildren of A simply. Those, therefore, who are 2x esse 
at the testator’s death take by the usual rule for the determination 
of classes. 

This is precisely the solution of the problem which Mr. Gray 
made in the first edition of his Rule against Perpetuities,’ except 
that there he regarded the postponement as void by the rule of 
Saunders v. Vautier. This necessitated the position that Op- 
penheim v. Henry was wrong. Now, however, it is clear that 
Oppenheim v. Henry is sound, but that there is a limit set to the 
power of the settlor to create a postponement even where the gift 
is toaclass. That limit requires that the postponement must not 
exist beyond a life or lives in being and twenty-one years. It is 
submitted that it would be wiser to continue the view of the first 
edition with this change than to enter upon the difficult course of 
trying to split up the limitations “to the grandchildren of A to 


- be paid at twenty-five” into two separately expressed gifts — one 


to the grandchildren of A zm esse at the testator’s death, which is 
valid, and the other to the grandchildren of A born afterwards, 
which is too remote. 


Albert Martin Kales. 


NORTHWESTERN UNIVERSITY LAW SCHOOL. 


Note. —I am much obliged to Professor Kales for pointing out (as he does 
in the first note to his article) that the case put in § 121 4 does not raise the 
question intended to be discussed. The devise should read “to the grand- 
children of A” (or to the great grandchildren of the testator, or on some such 
limitation), “to be paid to them when they reach twenty-five.” 

The first part of Mr. Kales’s article is devoted to demolishing a ‘‘ conceiv- 
able ” adversary who is supposed to say that the devise consists of two gifts. 
There is somewhere in the books — I believe it is in the Kentucky reports —a 
case where a judge, irritated past endurance by the stupidity of a plaintiff, ex- 
claims, “ And what has this blooming geranium of a plaintiff to say?” The 
appellation is a trifle vague, but it somehow fits this ‘* conceivable” gentleman. 
He is a foeman quite unworthy of Mr. Kales’s skillful rapier. I certainly shall 
not come to his assistance. . Let him be anathema. 

The true view is, of course, that there is a single gift with a qualification, 
modification, or proviso attached. 

The latter part of Mr. Kales’s article raises a curious question. It can be 
put as well, and more simply, by a gift to an individual. Suppose, in a Claflin 
country, a legacy is given to the first-born son of A, to be paid him when he 





1 § 638. 























VESTED GIFTS — RULE AGAINST PERPETUITIES. 605 


reaches twenty-five. A is at present a bachelor. I trust I have shown that 
the estate to A’s first-born son does not violate the Rule against Perpetuities, 
since it begins within the required limits ; I do not understand that Mr. Kales 
differs from me in this. 

But he says: C/aflin courts must adopt some period beyond which enjoy- 
ment cannot be postponed; they will probably take it from the Rule against 
Perpetuities. This is certainly very likely. 

Then the question comes up: From what date is this period to run? If it 
is to run from the testator’s death, then the postponing clause is void. If it is 
to run from the beginning of the interest which is subject to the postponing 
clause, then that clause is good. Mr. Kales thinks it will be the former. If I 
were to guess, I should be inclined to venture an ambulatory guess that it will 
be the latter. 

It seems a troublesome and difficult question. I feel no present call to enter 
upon it, 


“Suave, mari magno turbantibus aequora ventis, 
E terra magnum alterius spectare laborem.” 


or, translating rather freely: 
“ Pleasant it is, from the firm land of the Common Law, to watch the votaries 
and victims of Claflin v. Claflin tossed among its rocks and quicksands.” 


Fohn C. Gray. 
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Wuat Law GOVERNS CONTROVERSIES BETWEEN STATES. — The Federal 
Constitution vests in the Supreme Court jurisdiction over “ controver- 
sies between two or more states.” In the first important interstate 
controversy * that was brought before the Court, counsel for the defendant, 
in arguing for a demurrer to the jurisdiction, insisted that since the 
Constitution prescribed no rule of law to govern such cases, and as the 
common law had never been applied to the acts of states, there was no 
rule of law creating a cause of action, and hence that the declaration 
was demurrable. The Court, however, seems to have acted upon the 
suggestion of the opposing counsel and to have decided the case ac- 
cording to the principles and rules of justice, equity, and good 
conscience. But, as the Court is engaged principally in administering 
the common law, and as this case appears actually to have been decided 
according to common law principles, it amounted to an application of 
the common law. In subsequent boundary disputes? between states the 
Court seems to have followed this first case, and to have determined 
the matter according to common law notions. However, in dealing 
with states certain cases do arise in which the rules of the common 
law, which were evolved to govern the actions of individuals, might not 
be applicable; and one of the important unsettled problems which the 
Supreme Court must face is under what circumstances will the common 
law be unfit to decide state controversies, and what principle can be 
substituted for it. 

In the recent case between Missouri and Illinois, in which the former 
asked for an injunction to restrain Illinois from permitting the sewage 
of Chicago to be conveyed into the Mississippi River by way of the 
drainage canal and the Illinois River, Mr. Justice Holmes questions 
whether the rules that obtain between individuals to determine what is 





1 Rhode Island vw. Massachusetts, 12 Pet. f hy 657, 4 How. (U. S.) sor. 
2 Virginia v. West Virginia, 11 Wall. (U.S 
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a nuisance can be applied between states. He suggests that there 
must be such a pollution of the stream as would amount to a casus 
belli between independent nations to justify the Court in issuing an in- 
junction. Missouri v. Illinois, etc., 200 U. S. 496. There is a previous 
dictum * of the Court which seems contrary to this view and which intimates 
that the same rules for determining the existence of a nuisance as between 
individuals should be applied in controversies between states. That would 
certainly seem to be the better view. There is nothing in the nature of a 
state which justifies it in doing to another state what an individual cannot 
do to another. The only cases in which the Court had suggested that a 
special rule should be adopted to govern states were where the question is 
what lapse of time should be sufficient to create a title to land by prescrip- 
tion,* and the reason for a distinction in this class is that a state is 
much slower to act than an individual. But in these cases the Court 
is really applying the common law doctrine of prescription, though 
adopting a different measure of time to suit the exigencies of the 
occasion. So, too, in stating that fraud® and illegality® are defenses to 
interstate contracts the Court apparently applied the notions of justice 
derived from the common law; and no reason appears*why a case of 
nuisance should not be treated in the same way. 





REVOCATION wirHouT HEARING OF ASSIGNABLE Liquor LicEeNsE. —In 
the case of Yick Wo v. Hopkins the Supreme Court of the United States 
held that a statute vesting uncontrolled discretion in a commission to 
grant licenses to operate laundries in wooden buildings was unconstitutional, 
since the discrimination between those who did and those who did not 
meet the approval of the commission was arbitrary and unjust. In a later 
case * the Court held that discretion could be given to a commission to 
grant licenses to sel! liquor, and distinguished the preceding case on the 
ground that the laundry business, unlike the liquor business, could not 
have been entirely prohibited. Statutes have also been sustained which 
invested officials with authority to grant or withhold without any hearing 
licenses to move houses along the street,® to orate on Boston Common,* 
to sell cigarettes,® to maintain a cow-barn in the city,® and, finally, to retail 
milk.” In the last case, if notin several of the others, the business could 
not be entirely prohibited, and hence this means of distinguishing the Yick 
Wo case failed. Indeed these cases virtually overrule that decision, and 
indicate that the Supreme Court is recognizing the evident policy of relying 
on men’s judgment in the administration of the laws, and of interfering only 
when this discretion is abused. 





8 See South Carolina v. Georgia, 93 U. S. 4, 14. 

4 Indiana v. Kentucky, 136 U. S. 479. 

5 Virginia v. West Virginia, supra, at 61 e¢ seg. 

6 See Houston, etc., Co. v. Texas, 177 U. S. 66, 97. 


1 118 U.S. 356. 

2 Crowley v. Christensen, 137 U. S. 86. 

8 Wilson v. Eureka City, 173 U. S. 32. 

4 Davis v. Massachusetts, 167 U. S. 43. 

5 Gundling v. Chicago, 177 U. S. 183. 

6 Fischer v. St. Louis, 194 U. S. 361 

7 People, etc., Lieberman v. Van De Carr, 28 Sup. Ct. Rep. 145. 
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Another most interesting aspect of these decisions concerns the question 
whether a hearing must be granted the prospective or actual licensee. In the 
cases that have been cited, the court did not consider this question, but 
simply affirmed the action of the officials in denying or revoking a license 
without a hearing. One court, however, has reached the same result on 
consideration. Some dicta of the state courts ® and of the Supreme Court 
might justify such a practice in the case of liquor licenses on the ground 
that, since the state may prohibit the traffic, it may grant or revoke the 
privilege of engaging in it at its pleasure, — that, therefore, such a right is 
no longer a property right. ‘The objection to this reasoning is that reg- 
ulation is not prohibition: and, as the trade is merely regulated, persons 
still retain a really valuable right to engage in it. In addition, the Supreme 
Court decision allowing the revocation of a license to retail milk without a 
hearing," since it cannot be sustained on the ground that the selling of 
milk is a privilege, suggests that some other principle is involved. The 
Court has held that in administering a statute vesting a commission with the 
power to prescribe reasonable railroad rates, the commission must grant a 
hearing to the road whose rate is in question.*? In the cases under consid- 
eration, absolute discretion has been given to the commissioners, and per- 
haps the distinction is that if the statute prescribes a rule which the board 
must apply, a hearing must be granted, whereas if there is no rule in grant- 
ing licenses beyond such as may be formulated by the board itzelf, a 
hearing is unnecessary because futile. It certainly seems unnecessary to 
require that a licensee be given a hearing when there is no fact the proof of 
which will entitle him to a license, since obviously he cannot prove that the 
commission thinks he ought to have such a license. Of course the weak- 
ness of this reasoning is that the licensee might at a hearing present such 
cogent reasons in favor of his application as should influence the decision 
of a reasonable commission. In view of this the inference is strong that 
this administrative process is becoming due process of law in certain 
cases. Ina recent New York case the statute vested a commission with 
power to revoke licenses having a surrender value, if the licensee did not 
conform to the building laws. If the above distinction is valid the court de- 
cided properly in holding that a hearing must be granted in such a case, for 
here the statute prescribed the test, — vz. compliance with the building 
statutes. People ex rel. Loughran v. Flynn, 110 N. Y. App. Div. 279. 





Utrera Vires CONTRACTS IN THE FEDERAL Courts. — When the courts 
began to abandon the conception that corporations were from their intrinsic 
limitations incapable of making u/tra vires contracts, and to treat the matter 
as one of right rather than of power, they had to cast about for a new 
theory by which to regulate their decisions. It might have been held that 
ultra vires contracts, though existing, were simply illegal, but on account 
of its obvious harshness, this rule has not been generally applied.’ On the 
other hand, the courts might have treated u/tra vires acts somewhat in the 





8 United States ex re/. Roop v. Douglass, 19 D. C. 99. 

® See Sherlock v. Stuart, 96 Mich. 193; Sprayberry v. City of Atlanta, 87 Ga. 120. 
10 See Crowley v. Christensen, supra, at QI. 

11 People, etc., v. Lieberman v. Van De Carr, supra. 

12 Chicago, ete., Railway Co. v. Minnesota, 134 U. S, 418, 457. 


1 See Bath Gas Light Co. v. Claffy, 151 N. Y. 24. 
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fashion of the acts of de facto corporations, and have held them good 
between the parties, though cause for a visitation by the state.? But to pre- 
vent a dangerous indefiniteness of the scope of corporate activities, and 
perhaps to protect innocent stockholders, it has been deemed expedient to 
supplement the fear of guo warranto proceedings by an additional deterrent 
acting directly through the self-interest of the parties. In consequence 
there has been generally adopted a working rule lying half way between the 
two above suggested, and making an u/tra vires contract neither quite void 
nor voidable by any particular party, nor yet quite good ; but a thing which 
is a type unto itself, — bad unless there is some reason of justice or expe- 
diency to the contrary. Thus a wholly executory u/tra vires contract is 
treated as if illegal,® but if one side has performed, so that such treatment 
would cause hardship, a remedy is given.* There are a few states of fact 
where the courts sometimes diverge from this rule and give relief on the 
contract when the demand of justice is not imperative,® and now and then, 
but rarely, a case errs in the other direction.® 

The federal courts still profess to adhere to the ancient doctrine, de- 
claring as to the w/tra vires contract “not merely that the corporation 
ought not to have made it, but that it could not have made it.”* ‘The de- 
cisions in these courts, however, generally harmonize with the rule applied 
in most other jurisdictions, yet some cases there are which emphatically 
cannot be so explained. First National Bank v. Converse, U. S. Sup. Ct., 
Feb. 19, 1906.° In this it is held that a corporation cannot be charged with 
the statutory double liability on stock which it holds u/tra vires. The con- 
tract is treated as illegal or non-existent, although there is a strong reason of 
justice to the contrary, for the innocent creditors of the insolvent corpora- 
tion are deprived of their security, while the purchasing corporation, after 
receiving the dividends on its stock and all the benefits which would have 
accrued to any holder, is exonerated. The federal courts cannot consist- 
ently base this decision on the ground that a corporation cannot do an u/tra 
vires act, for they have already handed down other decisions explicable 
only upon the opposite theory, as where they allow a corporation to bring 
ejectment against a stranger in possession of land which it was ultra vires 
for the corporation to hold, a result impossible unless the corporation did 
in fact have title ; or where they enjoin a lessor from re-entering or refuse 
to assist him in recovering possession before the expiration of an u/tra vires 
lease,’ — an obvious recognition of the existence of the lease. Nor can 
the principal case be explained upon the ground that the w/tra vires con- 
tract, though existing; is simply illegal, for the federal courts have aban- 
doned that position by allowing a quasi-contractual recovery for goods or 
services furnished under u/tra vires contracts." 





2 See Farrington v. Putnam, go Me. 405. 

® See Great Northern Ry. v. Eastern Counties Ry., 9 Hare 306. 

* See Bath Gas Light Co. v. Claffy, supra. 

5 See Whitney Arms Co. v. Barlow, 63 N. Y. 62. Justice might here have been sat- 
a by a recovery in guantum meruit, but the contract price of goods delivered was 

lowed. 

6 Marble Co. v. Harvey, 92 Tenn. 115. 

7 See Central, etc., Co. v. Pullman, etc., Co., 139 U. S. 24. 

® California Nat’] Bank v. Kennedy, 167 U. S. 362, ace. 

® Cowell Co. v. Springs, 100 U. S. 55. 

10 American Union Telegraph Co. v. Union Pac. R. Co.,1 McCrary (U.S.) 188; 
St. Louis, etc., R. Co. v. Terre Haute, etc., R. Co., 145 U. S. 393; C/ Nat'l Bank v. 
Matthews, 98 U. S. 62r. 

11 Logan Co. Nat’l Bank v. Townshend, 139 U. S. 67. 
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THE DEVOLUTION OF THE PERSONAL PROPERTY OF ENGLISH CORPORA- 
TIONS ON DissoLuTION.— The ancient rule of the common law probably 
was that upon the dissolution of a corporation its personal property went to 
the crown as Jona vacantia.’ In 1898 it was held by the Court of Queen’s 
Bench, in a well considered opinion, that the right of a corporation to prove 
for a debt against a bankrupt’s estate passed to the crown upon the corpora- 
tion’s dissolution.? This confirmed what was commonly supposed to be the 
law as to personalty in general, though there had previously been a wide- 
spread * and probably erroneous * idea that a corporation’s choses in action 
died with it. In 1903 we find an apparent departure from the law as laid 
down in the Queen’s Bench. A corporation which owned the mortgage of 
a leasehold, went into voluntary liquidation and contracted to sell all its 
assets to a second corporation. By mistake no assignment of the mortgage 
was executed, although the price had been received. The vendor corpora- 
tion was then dissolved and later the vendee corporation petitioned the court 
of chancery for an order vesting in it the mortgage. Farwell, J., in an opin- 
ion only six lines long, and making no reference to a possible right of the 
crown, granted the petition. In the following year this was explicitly over- 
ruled by a second chancery case. Here a corporation contracted to sell 
a patent and received the consideration, but was dissolved before assignment. 
It was held that no trustee of the patent could be appointed, the court ap- 
parently going on the theory that the right returned to the crown, which 
could not be charged as trustee or otherwise interfered with under the 
statute. If the matter had rested here, the law would have seemed plain 
enough ; but the whole question has been thrown into uncertainty again by 
a third chancery case, the facts of which are similar to those on which 
Mr. Justice Farwell’s order was based, except that a leasehold instead of 
the mortgage thereof was the ves. Here an order was made vesting the 
lease in a new trustee to hold for the purchaser in place of the defunct cor- 
poration. Re Wo. 9, Bamare Road, [1906] 1 Ch. 359. This case is contrary 
to the weight of preéxisting authority and appears to be based in part on a 
supposed analogy to a well known decision of earlier date where the corpora- 
tion was in fact a native of Hanover, so that its property could not be ex- 
pected to pass on dissolution to the English crown.’ Still, the result of the 
principal case is just and accords well with the spirit of modern jurispru- 
dence. It may be noted in passing that in the two cases cited, where the 
crown’s right was not recognized, the ves were chattels real, and that real es- 
tate proper was never supposed to pass to the crown.* This question is of 
little importance in the United States owing to omnipresent statutes provid- 
ing for receivers,® and in England occurs only in the case of assets discov- 
ered after the termination of the winding-up proceedings.” 








1 See 2 Kyd, Corp. 516. Cf statements of counsel arguing in Colchester v. Scafer, 
3 Burr, 1866, 1868. See 2 Harv. L. REv. 164. 

2 Re Higgins and Dean, 79 L. T. R. 673. Cf 12 Harv. L. Rev. 558. 

8 See 1 Bl. Com. 484. 

* See Naylor v. Brown, Cas. t. Finch 83. See 2 Harv. L. Rev. 165. 

5 Re General, etc., Co., Ltd., [1904] 1 Ch. 147. The same judge has since made 
another order of like nature. Ae Richard Mills & Co., Ltd., [1905] W. N. 36. 

6 Re Taylor’s Agreement Trusts, [1904] 2 Ch. 737. See Lewin, Trusts, gth ed., 28, 29. 

7 King of Hanover v. Bank of England, L. R. 8 Eq. 350. 

8 See 1 Bl. Com. 484. 

9 See 12 Harv. L. REv. 558. See also Morawetz, Private Corp., 2d ed., 990. 

10 See Companies Winding-up Act, 1890. 
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CIRCUMSTANCES UNDER WHICH POLITICAL SUBSCRIPTION FROM CORPORATE 
Funps Is Larceny. — Section 528 of the New York Penal Code provides 
in part: “ A person who, with intent to deprive or defraud the true owner of 
his property, or of the use or benefit thereof, or to appropriate the same to the 
use of the taker or any other person . . . having in his possession, custody or 
control as . .. officerofany . .. corporation . . . any money, . . . appro- 
priates the same to his own use, or that of any other person other than the 
true owner or person entitled to the benefit thereof, steals such property and is 
guilty of larceny.” The relator, vice president, and a member of the finance 
committee of the New York Life Insurance Co., was arrested under this 
statute for larceny of the Company’s funds. He brought writs of habeas 
corpus and certiorari, to test the sufficiency of the depositions on which the 
magistrate issued the warrant. The depositions showed that the defendant 
received money from the funds of the Company as reimbursement for money 
advanced by him as a campaign contribution, on behalf of the Company, to 
the Republican National Committee. The books of the Company did not 
disclose the purpose of the payment to the relator. The relator further 
deposed that he received no personal advantage from the transaction, that 
he acted solely in the interests of the Company and without misgivings as to 
the propriety of the act, believing a Republican victory essential to the 
prosperity of the Company. The action of the finance committee in assent- 
ing to the repayment was purely informal. The court dismissed the writs, 
on the ground that the depositions showed evidence sufficient to warrant a 
jury in finding that the relator had been guilty of larceny under the statute. 
People ex rel. Perkins v. Reardon, 35 N.Y. L. J. 226 (N. Y. Sup. Ct., April 
19, 1906). 

It is evident that the statute demands a specific intent to deprive the 
owner of his property,’ and clearly the depositions of the relator to the effect 
that he had no suspicion of the illegality of his acts and acted for the sole 
purpose of benefiting the corporation are inconsistent with the existence of 
such an intent. It would appear, therefore, that what the court had to 
decide was simply whether the other facts deposed to were such as might 
justify a jury in finding that the above assertions of the relator were 
untrue. 

The reasoning by which the court arrived at its conclusion is not altogether 
free from uncertainty. A large portion of the opinion is devoted to em- 
phasizing a distinction between w/tra vires acts illegal in themselves as 
against public policy and those merely unauthorized. If the distinction is 
taken merely to show that the specific intent to defraud is more easily infer- 
able from the former sort of ultra vires acts this is undoubtedly correct. 
Much, however, that the learned judge says on this point may well leave it 
doubtful whether he is not proceeding on the theory that the illegality of the 
act supplies the necessary criminal intent. If this is, indeed, the theory of 
the decision it would seem manifestly incorrect, for, the required intent being 
specific, the doctrine of constructive intent has no application.? 

In short, proceedings under this statute do not seem to involve the law of 
ultra vires at all, except in so far as the moral quality of the particular u/tra 
vires act in question may aid in ascertaining as a fact the intention with which 
it was done, or, concretely, in negativing the relator’s professions of igno- 
rance of the law, and of benevolent intentions. From this point of view the 





1 People v. Moore, 37 Hun (N. Y.) 84. 
2 See May’s Crim. Law (2d ed.) § 34; see Dobbs’s Case, 2 East P. C. 513. 
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distinctions drawn by the court between different sorts of ultra vires acts 
were perhaps relevant, and the facts deposed to would certainly seem to 
have wartanted the dismissal of the writs. 





ACCEPTANCE OF A DEED OF CONVEYANCE BY THE GRANTEE. — In the 
usual case of a conveyance of land, acceptance by the grantee constitutes 
part of the delivery of the deed. A good delivery may be effected, however, 
where the deed is given to a third party for the grantee, or even where the 
grantor himself retains possession of the instrument.’ In these two latter 
instances the question arises, how far an acceptance by the grantee, inde- 
pendent of such delivery, is essential to the passing of title. The English 
courts, though somewhat wavering, take the position that no acceptance is 
necessary. The American courts, while ostensibly almost unanimous in 
asserting the necessity of acceptance,’ are really in conflict on the question. 
The apparent weight of authority holds that where the deed is beneficial to 
the grantee, acceptance will be presumed in the absence of actual dissent ; * 
but a strong minority of decisions insists that even here actual assent by the 
grantee is a prerequisite to the passing of title. How far the presumption 
doctrine has been carried is well illustrated by a recent Arkansas case, where 
a deed running to the wife, duly executed and delivered by the husband to 
a third party, was held to pass an immediate title, although it plainly ap- 
peared that the wife was ignorant of the existence of the deed until after the 
death of the grantor. Russell v. May, go S. W. Rep. 617. 

The modern rule requiring a grantee’s assent to a conveyance is said to 
have been established to obviate the practical difficulty of having title with 
its possible burdens forced upon an unwilling grantee, and is based, as a 
matter of theory, upon the conception that the transaction is contractual in 
its nature. The fact that an insane person is capable of taking as a grantee 7 
is, however, fatal to the theory of the doctrine ; and, on the practical side, 
though the requirement of actual consent does rescue a grantee from forced 
burdens, it also deprives him of benefits, since the rights of attaching credi- 
tors and other third parties against the grantor accruing between the delivery 
and assent, must prevail against the grantee.* The presumption of acceptance 
in the case of beneficial grants substantially relieves the latter situation, but at 
the expense of grafting another odious fiction upon the law. One situation, 
however, even this doctrine fails to meet satisfactorily. Where land is con- 
veyed upon trust the deed cannot be regarded as beneficial to the grantee, 
and the basis of the presumption must fail, thus defeating the trust. The 
courts, however, have squarely met this situation by vesting title in the trus- 
tee without his assent, subject to the right of disclaimer.® The same rule 
is applied in the case of title passing to a devisee,’® a disclaimer in either 





1 Thompson v. Candor, 60 Ill. 244; Exton v. Scott, 6 Sim. 31. 

2 Thompson v, Leach, 2 Vent. 198; cf Siggers v. Evans, 5 E. & B. 367. 

8 But see Skipwith’s Ex’r v. Cunningham, 8 Leigh (Va.) 271. 

4 Mitchell v. Ryan, 3 Oh. St. 377; Wuester v. Folin, 60 Kan. 334. 

5 Welch v. Sackett, 12 Wis. 243. 

8 Tid. 

7 Campbell v. Kuhn, 45 Mich. 513. 

8 Welch v. Sackett, supra ; Knox v. Clark, 15 Col. App. 356. 

9 Adams v. Adams, 21 Wall. (U. S.) 185; see Ames, Cases on Trusts, 2d ed., 229 n. 
10 Tarr v. Robinson, 158 Pa. 60. 
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instance relating back so as to remove any burdens imposed. It is difficult 
to distinguish in principle between a conveyance upon trust and an absolute 
conveyance, so that the doctrine of title passing without the assent of the 
grantee subject to disclaimer would seem to be perfectly applicable to both 
cases, thus attaining the practical benefit of the rule requiring assent without 
incurring its objectionable features." 





LIABILITY OF CORPORATION DIRECTORS FOR NEGLIGENCE. — It is well 
settled that directors of corporations are personally liable to the corporation 
for losses caused by their negligence, but there is a wide variance in the lan- 
guage used by the courts to define the degree of care imposed upon them. 
The cases which profess to set the most severe standard cite Hun v. Cary ?- 
to support the proposition that directors are bound to use the high degree 
of care which men prompted by self-interest generally exercise in their own 
affairs. Other cases, like a recent Kentucky decision, purport to adopt a 
milder rule, for which Spering’s Appeal ? is relied upon, namely, that directors 
are liable. only for carelessness so gross as to be conclusive evidence of fraud. 
Ebelhar v. German American Security Co.’s Assignee, 91 S. W. Rep. 262. 

Differing so widely in their statement of the director’s duty, the two groups 
of cases seem at first sight to be in sharp conflict, but an examination of their 
facts shows that, in reality, they are governed by the same rule. The cor- 
rect principle, and the one actually underlying the decisions, is that directors 
in any corporation must devote the amount of care to the business which 
ordinary men would give under the circumstances.* Hun v. Cary? was an 
action against the directors of a savings bank, and the defendants were held 
to a high degree of care. As savings banks solicit the business of small de- 
positors who are seeking safety for their earnings rather than a high rate of 
interest, and as the men who act as directors of such institutions realize that 
the confidence reposed in them by the depositors puts them in a fiduciary 
position, the decision was in harmony with the principle stated above. So 
high a standard has not yet been applied to cases other than those involving 
savings banks, but it seems that the same reasoning would apply to the direc- 
tors of modern life insurance companies. In Spering’s Appeal the corpora- 
tion was conducted merely for profit, and the duty of care actually required 
was slight. This decision, too, conforms to the correct principle. The di- 
rectors of an ordinary corporation are men who have not time to watch the 
details of the corporate business and who frequently do not understand them. 
They are not expected to devote the same amount of attention to the busi- 
ness as savings bank directors. As to their acts of commission, all that the 
law requires is that they exercise an honest judgment on the questions com- 
ing before them. They are not responsible for mistakes of judgment, how- 
ever foreseeable they may have been, nor do they guarantee the possession 
in themselves of skill and business acumen.* When loss results because of 
their omissions, such as failure to detect dishonest employees, they are ordi- 





11 See 14 Harv. L. Rev. 456; Tiffany Real Property, § 407. 


1 82 N. Y. 65, 

2 71 Pa. St. 11. 

8 Briggs v. Spaulding, 141 U. S. 132. 
# Witters v. Sowles, 31 Fed. Rep. 1. 
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narily not liable if they have used reasonable care in appointing officers, in- 
stituting systems of reports, and investigating the things that come under 
their observation.’ ‘They are justified in leaving the management to subor- 
dinates and they need not watch details. 

As what is due care varies, therefore, with the circumstances of each case, 
it is impossible to formulate general rules which will cover all states of fact, 
but the tendency is toward a low standard except in a restricted class of 
cases.° Inasmuch as the directors are usually stockholders and interested 
in the enterprise, the corporation seldom suffers because of the leniency of 
the law; on the other hand a harsher rule would directly injure the corpora- 
tion by making desirable men unwilling to serve. 





ESTOPPEL AS TO PART OF A TRANSACTION. — It is probable that estoppel 
by conduct, rightly termed “equitable estoppel,” had its beginnings in an 
injunction against the pleading of facts which it would be unconscionable 
to assert.’ The doctrine, as often stated, is that when one person has 
made assertions, which he as a reasonable man should know will be 
acted upon and should know are false, to another who so acts upon 
them that the denial of their truth would cause him loss, the former is 
estopped from maintaining their falsity? The rule, however, as thus 
stated, needs to be applied with caution. If A has changed his position 
upon the faith of B’s misrepresentation, B should not be permitted to 
withdraw his words so as to rob A of the advantage he counted upon 
as arising from the change.® But unqualifiedly to estop him from prov- 
ing the truth may often result in compelling him to assume losses incurred 
before his duty to speak the truth arose. This is to lose sight of the 
equitable nature of the proceeding. For example, A is bitten by a dog 
which B represents is his. When, however, A has brought action 
against him in tort he denies his ownership. A did not upon B’s rep- 
resentation alter his relation to the original cause of action or to the 
actual wrongdoer, but with respect to a new matter, the costs of his 
suit. Hence the estoppel should go no further than to saddle B with 
those costs, as an injunction against pleading the truth should certainly 
be conditional upon their non-payment.* Similar principles apply where A 
discounts a bill with B’s name forged upon it, and after he has paid 
part of the proceeds is told by B that the signature is genuine. In 
most jurisdictions there can be no ratification of a forgery. There may, 
however, be an estoppel, but this should extend only to what was done 
under the influence of B’s representations.’ Of course if B’s representa- 





§ Brannin v. Loving, 82 Ky. 370. 
® See The North Hudson, etc., Ass’n 2. Childs, 82 Wis. 460. 


1 See Horn v. Cole, 51 N. H. 287; 2 Pomeroy, Eq. ae 3d. ed., § 802. 

2 Horn v. Cole, supra ; Pickard v. Sears, 6 Ad. & E 

8 Tobey v. Chipman, 13 Allen (Mass.) 123; Grissler : Powers, 81 N. Y. 57, distin- 
guishing Payne v. Burnham, 62 N. Y. 69. 

* See Eikenberry v. Edwards, 67 Ia. 14; Phillipsburgh Bank v. Fulmer, 31 N. J. 
Law 52; contra, Robb v. Shephard, 50 Mich. ae Stables v. Eley, 1. C. & P. 614, 
overruled in Smith 2. Bailey, [1891] 2 Q. B. 4 

5 Merrill v. Tyler, Seld. Notes (N. Y.); yen Clark, 16 N. Y. Seen. 854; see 
DeMoss v. Economy, etc., Co., 74 Mo. App. 117; contra, Ewing v. Dominion Bank, 
35 Can. L. Rep. 133, criticised in 19 Harv. L. REV. 113. 
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tions have caused A to delay in seeking relief against the forger of the 
bill who has consequently escaped or parted with his property, A may 
recover of B the amount advanced before the representation as well 
as after, for here the position of A with respect to the entire matter 
has been altered, and the scope of the estoppel should be correspond- 
ingly widened. Some of these views, in substance, were recently 
expressed by the St. Louis (Mo.) Court of Appeals, which held that 
any liability of a principal based upon equitable estoppel, because 
of his failure to repudiate the contract of an agent acting beyond the 
scope of his authority, should extend only to such performance as took 
place after the duty to repudiate arose. S¢# Louis Gunning Advertising 
Co. v. Wanamaker & Brown, 90 S. W. Rep. 737. Some might be 
disposed to quarrel with the court’s treatment of the vexed question 
of ratification by silence, but the opinion at least embodies a clearly 
expressed recognition of the true nature of equitable estoppel and of . 
its proper limitations. 





RECENT CASES. 


ANIMALS— DAMAGE TO CHATTELS BY ANIMALS — RECOVERY FOR AS 
AGGRAVATION OF TRESPASS ON REALTY BY BEES. — The defendant’s bees 


. entered the plaintiff’s close and therein stung to death the plaintiff’s mules. The 


plaintiff brought trespass for the value of the mules, offering no proof of negli- 
gence. Held, that hecannot recover. Petey Mfg. Co.v. Dryden, 62 Atl. Rep. 
1056 (Del. Superior Ct.). 

The owner of a wild animal is commonly absolutely liable for its mischiefs. 
Filburn v. Peoples Palace and Agarium Co., 25 Q. B. 258. Though bees have 
been classified as wild animals for purposes of ownership, they are not so treated 
in fixing responsibility for their evil deeds. Zar/v. Van Alstine, 8 Barb. (N.Y.) 
630; Cf. Parsons v. Manser, 119 lowa 88. This is reasonable, as they are no 
more prone to violence than many domestic animals, and their culture is too 
useful to be discouraged by imposing an insurer’s liability. But in the principal 
case the bees were trespassing ; and as a rule an owner is liable, irrespective 
of negligence, for his animals’ trespasses on real property ; all injury to chattels 
during the trespass being counted in aggravation of damage, even though the 
trespass itself be purely nominal. Dolph v. Ferris, 7 W. & S. (Pa.) 367; of. 
Van Leaven v. Lyke,t N. Y. 515; Loftus v. Ellis Iron Co., L. R. 10 C. P. to. 
There is however, no absolute liability for the trespasses of dogs because their 
trespasses are not usually injurious to the realty. Brown, Esg., v. Giles, 1 C. & 
P. 118. The same rule should obviously apply to bees, and if the owner is not 
to be held absolutely responsible for their trespasses on realty, a fortiori he 
should not be so held for incidental damage to personalty. 


BANKRUPTCY — PARTNERSHIP AND INDIVIDUAL CLAIMS AND ASSETS — 
ADMINISTRATION OF NON-BANKRUPT PARTNER’S ESTATE. —A partnership 
was adjudged bankrupt, but some partners had not participated in the act 
of bankrupcy, and others, being in the exempt class, could not be adjudicated 
bankrupts. By an order of the court all the partners were required to turn 
over their property to the trustee of the partnership estate, to be administered 
as if each had been adjudged bankrupt. Ae/d, that as an incident to the 
administration of the partnership estate, a court of bankruptcy may administer 





6 Knights v. Wiffen, L. R. 5 Q. B. 660; Continental Bank v. National Bank, so 
N. Y. 575. 
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the individual estate of the partners. Dickas v. Barnes, 140 Fed. Rep. 849 
(C. C. A., Sixth Circ.). 

The present Bankruptcy Act marks a radical departure in treating a partner- 
ship as a legal person apart from its constituent members. Therefore a part- 
nership may be put into bankruptcy without proceeding against the individual 
partners. /n re Stein, 127 Fed. Rep. 547. Conversely, the bankruptcy of all 
its members does not give jurisdiction over a firm and its assets. Jn re Mercur, 
116 Fed. Rep. 655. But an adoption of the mercantile conception of a partner- 
ship compels a recognition of the fact that the true relationship of the partners 
to the partnership is that of contributories or quasi-sureties. See 19 Am. L. 
REv. 32. The liability of the partners to satisfy any deficiency in meeting firm 
obligations is one of the assets of the firm. This is recognized in refusing to 
regard the firm insolvent while one of its members is solvent. Vaccaro v. 
Security Bank, 103 Fed. Rep. 436; /u re Perley & Hayes, 138 Fed. Rep. 927. 
If, then, the partnership is a distinct legal entity, and the right to call upon the 
— for contribution is merely a firm asset, that asset should be collected 
ike other assets, and there is no more basis for administering the individual 
estates of the partners, who could not be adjudicated bankrupts, than that of a 
surety on an obligation to.the firm. Yet the principal case finds support in pre- 
vious rulings. /# re Stokes, 106 Fed. Rep. 312; see /n re Meyer, 98 Fed. Rep. 
976. This unwarranted result indicates a failure to appreciate fully the legis- 
mk — in partnership law, and shows an unconscious adherence to the 
older law. 


BANKS AND BANKING — DEPoOsITs — DIRECTORS’ LIABILITY FOR DEPOs- 
ITS RECEIVED AFTER KNOWN INSOLVENCY.— With knowledge of a bank’s 
insolvency a director permitted it to receive deposits in the usual manner. The 
plaintiff became a surety on the bond of the bank to secure deposits of sonny 
funds, and having paid the depositing county for the loss it suffered throug 
the insolvency, sought to recover that sum from the director. edd, that the 
director is not liable, since he is not a trustee for creditors, nor does he indi- 
(ND owe depositors any duty. Hart v. Evanson, 105 N. W. Rep. 942 

N. Dak.). 

Where directors are not under a eeeney liability to depositors for deposits 
received after knowledge of the bank’s insolvency they have been held directl 
liable at common law. Foster v. Bank of Abingdon, 88 Fed. Rep. 604; Cassidy 
v. Uhlmann, 27 N. Y., App. Div., 80, 163 N. Y. 380 ; Delano v. Case, 121 IIl. 247. 
It is true, as this decision points out, that those cases regard directors as trus- 
tees for creditors —a position hardly tenable. Bank v. Hill, 148 Mo. 380. 
But it does not follow that the directors are therefore under no liability what- 
ever to such depositors. An officer or director who, knowing the bank’s insol- 
vency, expressly represents it to be sound, is liable in deceit. Giddings v. Baker, 
80 Tex. 308. Although an individual by silence as to his embarrassed con- 
dition does not ordinarily represent his solvency, it has been suggested, that 
since a bank is under an extraordinary duty to discontinue business upon known 
insolvency, for a director to permit it to operate thereafter is a representation of 
solvency. Cf. St. L., etc., Ry. Co. v. Johnston, 133 U.S. 566, 578. Again, a 
bank which receives deposits under such circumstances becomes a constructive 
trustee, ex madleficio, for the depositor. Wasson v. Hawkins, 59 Fed. Rep. 233. 
And it is submitted that the director who acquiesces in mingling such funds 
with general assets colludes in a breach of trust and should be liable to the de- 
positor and therefore, in the principal case, to the plaintiff, who is subrogated to 
the depositor’s rights. Cf United Society v. Underwood, 9 Bush (Ky.) 609, 619. 


BILLS AND NoTEes — NEGOTIABILITY — “ PAYABLE ABSOLUTELY.” — The 
defendant, a joint-stock company, issued coupon bonds payable out of the assets 
of the association, the stockholders, however, to be free from liability upon them. 
Held, that the bonds are not non-negotiable as being payable only out of a par- 
ticular fund. Hibbs v. Brown, 35 N.Y. L. J. 249(N. Y., App. Div., April, 
1906). 

From the necessity of making negotiable paper in the highest degree an 
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efficient circulating medium, there follow certain formal requisites. One of 
them is that a negotiable instrument must be supported by the general credit of 
the promisor and so be payable unconditionally. Dawkes v. De Lorane, 3 Wils. 
207. Hence an instrument ‘ payable out of a particular fund ” within the prohi- 
bition of the Negotiable Instruments Law may be said to include one resting upon 
anything less than the entire assets of the promisor. The assets of a corpora- 
tion do not, ordinarily, at least, include any individual liability on the part of its 
stockholders. See Brown v. Eastern Slate Co., 134 Mass. 590. A joint-stock 
company, on the other hand, is a modified partnership, one of the assets of 
which, in a sense, is usually the financial responsibility of the shareholders. 
Indeed, the debts of the company are their debts. See People v. Coleman, 133 
N. Y. 279, 285. In the present case only that portion of a company’s credit 
represented by the property employed in its business is pledged for the pay- 
ment of its bonds. They would seem, therefore, to be non-negotiable. The 
court follows a natural tendency to treat a joint-stock company as virtually a cor- 
poration distinct from its shareholders. See Matter of Jones, 172 N. Y. 575. 


CHATTEL MORTGAGES — RECORDING AND REGISTRY— PRIORITY OF 
SUBSEQUENT LIEN FOR REPAIRS OVER RECORDED CHATTEL MORTGAGE. — 
The mortgagor of a wagon, who was allowed to retain possession of it and to 
use it in his business, left it with the defendant to be repaired without the 
knowledge or express consent of the mortgagee. e/d, that the lien for repairs 
has priority over the recorded chattel mortgage. Ruppert v. Zang, 62 Atl. 
Rep. 998 (N. J., Sup. Ct.). 

A mortgagor, even though in possession, cannot encumber the chattel with 
alien, apart from statute, without the consent of the mortgagee. Therefore, 
a recorded chattel mortgage prevails over the subsequently acquired lien of a 
warehouseman, agister or owner of a stallion. Storms v. Smith, 137 Mass. 
201; see 7 Harv. L. REv. 241; Mayfield v. Spiva, 100 Ala. 223. But the 
assent of the mortgagee may be implied from the circumstances. Thus, a 
liveryman’s lien will prevail where the mortgagee knew that the mortgagor would 
board the mortgaged horse in some livery stable. Lynde v. Parker, 155 Mass. 
481. Likewise, where the possession and use of a ship or of a locomotive are 
allowed to the mortgagor, assent to repairs incident to the use of them is 
implied. Wélliams v. Alisup, 10 C. B. (N. S.) 417; Watts v. Sweeney, 127 
Ind. 116. The right to use a wagon naturally includes the right to keep it in a 
a state of repair fit for use. Furthermore, repairs enhance the value of the 
chattel as security. Under these circumstances, notwithstanding the absence 
of knowledge or of express consent, both reason and authority allow assent to 
be implied on the part of the mortgagee, which will secure to the artificer’s 
lien priority over the mortgage. Hammond v. Danielson, 126 Mass. 294; con- 
tra, Smaliv. Robinson, 69 Me. 425. 


CoNFLICT OF LAws — REMEDIES — PROCEDURE — ENFORCEMENT OF 
DouBLe LIABILITY OF STOCKHOLDERS IN FOREIGN CORPORATIONS. — The 
plaintiff, a creditor of a Maryland trust company sued in his own behalf a stock- 
holder for twice the par value of his stock, alleging that such liability to a cred- 
itor was imposed by a Maryland statute. Between the purchase of the defendant’s 
stock and the date of this case, the statute was twice changed reducing the 
triple to double liability and making it only enforceable ratably through a bill 
in equity by one creditor in behalf of all. edd, that the plaintiff cannot 
recover. Knickerbocker Trust Co. v. Iselin, 35 N. Y. L. J. (N. Y., Ct. App., 
May 9, 1906). : 

When the defendant became a stockholder he subjected himself to an obli- 
gation, imposed by the laws of Maryland, to any creditor of the corporation 
and the plaintiff could then have recovered against him in this form of action in 
‘Maryland. Cf Miners, etc., Bank v. Snyder, 100 Md. 57. And presumably he 
could have recovered in New York, on the ground that a non-penal obligation 
created by the laws of one state will be enforced in another if there is a suitable 
procedure and no public policy to the contrary. Cf. Milliken v. Pratt, 125 
Mass. 374. 
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The alteration of the Maryland law, in the case of purchasers, prior to such 
alteration, affected only the remedy, leaving the obligation itself unchanged. 
Miners, etc., Bank v. Snyder, supra. As the remedy is exclusively a concern 
of the forum the plaintiff settling in New York should not be subject to any 
restrictions subsequently imposed on the remedy by the /ex oct contractus, and 
should, therefore, be allowed to recover as if before the change. De Le Vega 
v. Vianna, B. & A. 284. The court purports to follow a prior New York 
case which differs slightly in that there the local statute governing the remedy 
anti-dated the purchase of the shares. Cf Marshall v. Sherman, 148 N. Y.9; 
but see contra, Whitman v. Oxford National Bank, 176 U.S. 559. 


CoNFLICT OF LAWS — REMEDIES: RIGHT OF ACTION — SUIT BETWEEN 
FOREIGNERS UPON FOREIGN TortT.—In an action of deceit in an English 
court of law the plaintiff was a domiciled Scotchman; the cause of action arose 
in Scotland; and the defendants were a Scotch banking corporation, service 
upon which was had through its London branch ; its president, a Scotchman 
who appeared voluntarily; and two bankrupts who had not appeared, one a 
resident of London and one of Scotland. AHe/d, that although the court has 
jurisdiction, it will stay proceedings against the bank and its president on a 
showing that they are greatly inconvenienced by the suit’s being brought in 
England instead of in Scotland. Logan v. Bank of Scotland, 94 L. T. R. 153 
(Eng. Ct. App., Dec. 21, 1905). 

The court relies upon Scotch cases allowing a plea of forum non conveniens, 
and upon a New York case. See Williamson v. North-Eastern Ry. Co., 21 
Sc. L. Rep. 421; Collard v. Beach, 93 N.Y. App. Div. 339. It is often said 
that in cases of foreign torts between foreigners courts may in their discretion 
decline jurisdiction. Collard v. Beach, supra; see Great Western Ry. Co. v. 
Miller, 19 Mich. 305. But it seems to be more in accord with the nature of a 
court of law that it should be bound to take cognizance of cases within its juris- 
diction. Henry v. Sargeant, 13 N. H. 321. It has been suggested also in the 
United States that the right to sue upon a cause of action arising in another 
state, the parties being citizens of other states, is one of the privileges guaranteed 
by the Constitution. igartner v. Illinois Steel Co., 94 Wis.. 70; but cf. 17 
Harv. L. Rev. 54. If, as the court suggests, the English action is so vexa- 
tious as to amount toa fraud upon the defendants, the decision might be ex- 
plained as an equitable defense at law. Butit seems doubtful that equity would 
have gone so far as to enjoin such an action, although it might grant a stay if 
under the same circumstances there were pending a foreign suit upon the same 
cause. See McHenry v. Lewis, 22 Ch. D. 397, 405. 


CONSTITUTIONAL LAw— DUE PROCESS OF LAW — REVOCATION OF LICENSE 
TO SELL Liquor. — The Deputy ExciseCommissioner in the exercise of his stat- 
utory authority revoked without a hearing the relator’s liquor license for not com- 

lying with the building laws. The license was assignable, and on its surrender 
Gaies expiration the holder could obtain a restoration of part of the license fee. 
Held, that the relator has been deprived of his property. without due process of 
ney People ex rel. Loughran v. Flynn, \10 N. Y., App. Div., 279. See NoTEs, 
p- 607. 


CONSTITUTIONAL LAw — DUE PROCESS OF LAW — VALIDITY OF STATUTORY 
REQUIREMENT FOR MAINTENANCE OF Su!IT. — The defendant’s charter provided 
that no action should be maintained against the city for personal injuries caused 
by snow and ice upon the streets, unless written notice of the defective highwa 
had been given before the injury. After the passage of this act the aintift 
was Sabored by the existence of snow on the defendant’s streets, and brought 
suit. No written notice of the defect had been previously given. edd, that 
this provision violates the guaranty against the deprivation of life, liberty, and 
property without due process of hen and is unconstitutional. MZ/acMudlien v. 
City of Middletown, 35 N. Y. L. J. 1 (N. Y., App. Div., March, 1906). 

A municipal corporation is liable at common law, except in the New England 


























RECENT CASES. 619 


states, for injuries sustained through defects in its streets. See 2 DILLON, 
Mun. Corp., § 998. Statutes relieving the city of liability unless it had knowl- 
edge of the defect have been sustained, but where previous written notice of the 
defect is expressly required the question is new. See McNally v. City of 
Cohoes, 127 N. Y. 350. The court argues that this provision works a depriva- 
tion of substantially all legal remedy for injuries received from defective streets, 
since it imposes an unreasonable condition precedent on the right to maintain 
suit. This reasoning does not seem altogether satisfactory. It may be sug- 
gested that the statute alters the existing common law so that there is no right 
of action at all arising to the injured person unless the requisite notice has been 
previously given. The guaranty of due process of law applies only to vested 
rights. See CooLey, Const. Lim., 511. Since the anticipated continuance of 
the present general law is a mere expectancy, it would seem that under this 
interpretation of the question the plaintiff had been deprived of nothing 
protected by the Constitution. But see Hanson v. Krehbill, 75 Pac. Rep. 
1041 (Kan.). 


CONTRACTS — REMEDIES FOR BREACH OF CONTRACT — JUDGMENT ON 
INSTALLMENTS ALREADY DEFAULTED A BAR TO RECOVERY FOR REMAIN- 
DER. — The plaintiff contracted to purchase and the defendant to sell 50,000 
pairs of bicycle pedals, to be delivered and paid for in installments at a price per 
pair. Before the time for final delivery, the defendant having delivered part of 
the installments and defaulted in others, the plaintiff obtained a judgment for 
failure to make the deliveries then due. After maturity of all installments he 
sued for failure to deliver the remainder. /Ye/d, that the former judgment is a 
bar. One justice dissented. Pakas v. Hollingshead, 184 N. Y. 211. 

In consideration of the conveyance of real estate, the defendant agreed that the 
plaintiff should receive certain annual payments of money and goods and should 
have the use of two rooms upon the premises. The plaintiff in 1901 recovered 
a judgment for default of the annual payments already due; and in 1904, claim- 
ing subsequent breaches and repudiation of the contract, sought rescission of 
the contract and an accounting. fe/d, that the former judgment is not a bar. 
Gall v. Gall, to5 N. W. Rep. 953 (Wis.). 

The first case affirms a judgment of the Appellate Division which was 
criticised in 18 HARV. L. REv. 619. See s. c. 99 N. Y., App. Div., 472. The 
second is in accordance with that criticism. 


CORPORATIONS — DISSOLUTION — DEVOLUTION OF PERSONAL PROPERTY 
ON DISSOLUTION. — A corporation owning a leasehold transferred its assets to 
a second corporation. Payment was made for the leasehold, but by mistake no 
assignment was executed. The vendor company was dissolved, and later the 
vendee company petitioned for the appointment of a new trustee of the lease- 
hold. He/d, that the petition must be granted. Re No. 9 Bomare Road, 
[1906] 1 Ch. 359. See NOTES, p. 610. 


CORPORATIONS — DUTIES OF DIRECTORS— DEGREE OF CARE REQUIRED 
TOWARDS CORPORATION. — The directors of an investment company, in good 
faith but under a mistake of judgment, declared dividends when the corporation 
was insolvent. edd, that they are not liable to the assignee. Lbe/har v. 
German American Security Co.'s Assignee, 91 S. W. Rep. 262 (Ky.). See 
NOTES, p. 613. 


CORPORATIONS — FOREIGN CORPORATIONS — VALIDITY OF CONTRACTS 
MADE BEFORE COMPLIANCE: WITH STATUTE.—A Missouri statute requires 
foreign corporations to comply with certain formalities before doing business in 
the state; imposes a fine for failure to do so; and provides that a corporation 
not complying cannot ‘‘ maintain any suit in any of the courts of the state.” 
The plaintiff, an Illinois corporation, entered into a contract in Missouri with 
the defendant without having complied with the statute. It subsequently did 
so, and brought action on the contract. He/d, that the contract is void. 7y#- 
State, etc., Co. v. Forest Park, etc., Co.,90 S. W. Rep. 1020 (Mo., Sup. Ct.). 
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A state may impose such conditions as it sees fit on foreign corporations before 
allowing them to do business within its limits. See BEALE, FOREIGN Corp., 
$3 116, 117. The object of the various statutes requiring compliance with certain 
ormalities by foreign corporations is to protect persons dealing with them from 
imposition and to provide a convenient mode of securing jurisdiction over them. 
See Mor., PrivaTe Corp., § 665. Such statutes are accordingly held by the 
weight of authority not to make void the contracts entered into by the corporation 
before compliance with the statute. State v. American Book Co., 69 Kan. 1; 
see BEALE, FOREIGN CorpP., §§ 213, 214; contra, Cincinnatt, etc., Co. v. Rosen- 
thal, 55 Ill. 85. In jurisdictions taking this view suit may therefore be main- 
tained on such contracts in the absence of express statutory prohibition. 
Garratt Ford Co.v. Vermont Mfg. Co.,20 R. I. 187. Where, however, the 
statute expressly forbids the maintenance of suit, the weight of authority favors 
the view that this merely suspends the remedy and that a subsequent compliance 
with the statutory provisions removes the bar to such an action. Security, etc., 
Assn. v. Elbert, 153 Ind. 198; contra, Heileman Brewing Co. v. Peimeisl, 85 
Minn. 121. And the fact that suit may be brought in the federal courts in such 
a case shows that the statute affects the remedy and not the right. Blodgett v. 
Lanyon Zinc Co., 120 Fed. Rep. 893. 


CORPORATIONS — STOCKHOLDERS: POWERS OF MAJORITY— RIGHT TO 
CoMPEL Directors To Act. — Upon the refusal of the directors, in whom the 
business management of the corporation was vested, to make a transfer of 
certain assets in accordance with a majority vote of the stockholders, one of the 
majority stockholders filed a bill to compel the directors to execute the transfer. 
Held, that the directors, if agents at all, are agents of the corporate entity, and 
not of the majority stockholders, being by force of the contract of membership 
rather in the position of managing partners; and that until this contract is 
changed in the prescribed way a majority of the stockholders cannot compel 
the directors to act. Automatic, etc., Co. v. Cunninghame, 22 T. L. R. 378 
(Eng., C. A., March 22, 1906). . 

This seems to be the first English decision upon this important question; and 
the American authority upon the point consists of acta, analogies, and state- 
ments in text-books. The object of giving the corporate management to a 
board of directors is to have the business nS controlled by their judgment. 
There must be action by the directors as such to make an act within their 
powers that of the corporation; a vote of the stockholders is insufficient. 
Gashwiler v. Willis, 33 Cal. 11. The power given directors is exclusive in 
its nature, and the stockholders cannot compel them to act contrary to their 
judgment. See McCullough v. Moss, 5 Den. (N. Y.) 567. A majority of the 
stockholders cannot prevent an act by the board of directors within its proper 
powers. Hutchinson v. Green, 91 Mo. 367; see THOMPSON, CorP., § 3968, 
§ 5314. These holdings seem to be inconsistent with the idea that the directors 
are agents of the stockholders, for, if agents, their action could be compelled, 
restrained, or directed by their principals. So, too, if agents of the stockholders, 
the power of control would really vest the management in the stockholders and 
defeat the object of having directors. 


CORPORATIONS — ULTRA ViRES CONTRACTS — DouBLE LIABILITY ON 
SHARES HELD ULTRA VIRES.— A national bank purchased corporation shares 
ultra vires. Held, that it cannot be charged with double liability thereupon. 
He National Bank v. Converse, U. S. Sup. Ct., Feb. 19, 1906. See NOTEs, 
p- 5 


CRIMINAL LAW—SPECIFIC INTENT —CRIMINAL RESPONSIBILITY OF 
DIRECTORS FOR ULTRA VIRES APPLICATION OF Funps. — The vice-president 
of the New York Life Insurance Co., who was also a member of the finance 
committee, having consented to an u/tra vires application of the funds of the 
company, was arrested for statutory larceny. Habeas corpus proceedings to 
the warrant were instituted. Ae/d, that enough evidence is disclosed to justify 





- 
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the magistrate in issuing a warrant and allowing a jury to decide whether the 
money was applied with the requisite criminal intent. People ex rel. Perkins v. 
—" 35 N.Y. L. J. 226 (N. Y. Sup. Ct. April 19, 1906). See Notes, 
p- 611. , 


DEEDS — DELIVERY, ACKNOWLEDGMENT AND ACCEPTANCE — PRESUMP- 
TION OF ACCEPTANCE. — An owner of land duly executed a deed running to 
his wife, and handed it to a third party to have it recorded, intending thereby to 
effect a delivery. The wife did not know of the existence of the deed till after 
the grantor’s death, when she accepted it. Ae/d, that title vests in the wife at 
the time of the delivery. Russell v. May, 90 S. W. Rep. 617 (Ark.). See 
NOTES, p. 612. 


DEEDS — DELIVERY — DELIVERY TO THIRD PERSON TO BE DELIVERED 
UPON GRANTOR’S DEATH. —A executed a deed to the plaintiff and delivered 
it to X to be delivered to the plaintiff upon A’s death. Subsequently, A deliv- 


ered another deed of the same land to the defendant, who knew all the facts. - 


The defendant’s deed was first recorded, and both deeds were gratuitous. 
Held, that the plaintiff may obtain a decree for the cancellation of the deed to 
the defendant. Grilley v. Atkins, 62 Atl. Rep. 337 (Conn.). 

The modern tendency of courts has been toward making the title of land, 
analogously to personal property, pass by deed at the moment when the grantor 
intends the transaction to be consummated. See Bogie v. Bogie, 35 Wis. 659, 
667. Accordingly, on the facts of the principal case, though the first grantee 
is generally protected on some principle or other, yet many courts hold that 
the title does not pass to the grantee until the grantor’s death. Stone v. Duvall, 
77 Ill. 475; see 18 Harv. L. Rev. 138. Under the old common law, the title 
to land passed with the actual delivery of the deed. See Comyns DiG., 5th 
ed., 262. When the deed was handed toa stranger to be redelivered to the 
grantee, title passed either on the first or on the second delivery. See Comyns 
DiG., 263, 264. Thus, in the case of escrows, title was transferred only on the 
second delivery ; but where the second delivery depended on an event sure to 
happen, the deed was generally held to be the grantee’s from the first delivery. 
See SHEP. Toucu., 7th ed., 58; Wheelwright v. Wheelwright, 2 Mass. 447. 
These principles, which the Connecticut court reaffirms in reaching its decision, 
seem decidedly preferable to the modern hybrid doctrine mentioned above, 
produced by an unnatural combination of the elements of real and personal 
property law. 


DIvoRCcE — ALIMONY — WHEN WIFE IS UNABLE TO OBTAIN DIVORCE ON 
AccounT OF HER Own Misconpuct. —A prior action for divorce having 
been dismissed because of the adultery of both husband and wife, the wife, 
being abandoned by her husband, brought a suit for separation. He/d, that a 
decree ordering the husband to pay a certain sum of money to the wife be 
affirmed. Hawkins v. Hawkins, t10 N. Y. App. Div. 42. 

Apparently the question whether the wife could obtain a judicial separation 
was not before the court, but the headnote of the case intimates that separation 
was decreed in the lower court. Since the adultery of the petitioner is a good 
defence to an action for absolute divorce, a decree of separation would seem to 
be opposed to the general view which makes no distinction between actions for 
absolute divorce and for separation as to the effectiveness of a recriminatory 
defence. Lemprierev. Lempriere, L. R.1 P. & D. 569; 2 Bishop, MAR., Div., 
& Sep., ist ed., § 365; N. Y. Cope, § 1765. But as the majority of jurisdic- 
tions allow an abandoned wife, either at common law or by statute, to maintain 
a bill for support or alimony, apart from any action or decree for divorce, and 
as a provision of the New York Code apparently effects the same result, the 
actual decision in the case is not open to the same objection as the decree for 
separation. 2 Am. & ENG. ENcyc., 2d ed., 94,95; N. Y. Cope, § 1766; but 
see Waring v. Waring, too N. Y. §70. Though no decision exactly in point 
has been found, it seems highly desirable, as a matter of public policy, to allow 
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a wife, whom the law does not permit to be abandoned, to maintain against her 
husband a bill for her support, even if her guilt bars her from securing any form 
of divorce. Cf. Bascom v. Bascom, Wright (Oh.) 6332. 


DowER — WHETHER BARRED BY VOID Divorce.—A wife, domiciled in 
New York, procured a divorce in Kansas which was invalid by the law of New 
York. On the death of her former husband she brought action for dower. 
Held, that having submitted to the jurisdiction of the Kansas court she cannot 
now question its decree of divorce, and is therefore barred of her right of dower. 
Voke v. Platt, 96 N. Y. Supp. 725. 

A valid decree of divorce in the absence of statute will bar the wife’s right to 
dower. Pullen v. Pullen, 52 N. J. Eq. 9; see 2 BisHop, Mar., Div., & SEpP., 
§§ 1632-1640. This result follows whether the divorce be decreed by a domes- 
tic or foreign tribunal. Hood v. Hood, 110 Mass. 463. But where the divorce 
is void the marriage relation still subsists, and the wife’s right to dower is there- 
fore unaffected. Cheely v. Clayton, t1o U. S. 701. Where, however, the wife 
has removed to a foreign jurisdiction and obtained a decree for divorce, it is 
doubtful whether she can be heard to say that the decree is void and that she is 
entitled to her dower. The essential elements of an estoppel are obviously lack- 
ing. Zoddv. Kerr, 42 Barb. (N: Y.) 317; Holmes v. Holmes, 4 Lans. (N. Y.) 
388. Upon the principle, however, that where a party has invoked the juris- 
diction of a court and submitted himself thereto, he cannot thereafter be heard 
to question such jurisdiction, it is held that the wife’s claim is barred. Starbuck 
v. Starbuck, 173 N. Y. 503; Ellis v. White, 61 Ia. 644. Whether this extension 
of the doctrine of estoppel has yet become generally recognized as law may per- 
haps be doubted. That it will ultimately be so recognized seems probable from 
the tendency of the decisions. 


EsToOPpPEL — ESTOPPEL IN PAIS — PART OF A TRANSACTION. — An agent 
made a contract with A which was alleged to have been beyond the scope 
of his authority. After A had performed a portion of the contract he notified 
the principal, who failed to repudiate the agreement until performance had 
been completed. He/d, that the principal’s silence may go to the jury as 
evidence of intentional ratification, but that any liability based upon equit- 
able estoppel must apply only to the performance subsequent to the day the 
principal was notified. S¢. Louis Gunning Advertising Co. v. Wanamaker 
i aaa go S. W. Rep. 737 (Mo., St. Louis Ct. App.). See Nores 
p- 6:4. 


EVIDENCE — SIMILAR FACTS AND OCCURRENCES — CUSTOM AS EVIDENCE 
OF NEGLIGENCE. — The plaintiff, a cable splicer employed by the defendant 
company, while working on a telephone pole received a shock which threw him 
to the ground. edd, that the test of the company’s negligence in its overhead 
construction is whether it used the care ordinarily exercised by other companies 
in the same business. Law v. Central, etc., Telegraph Co., 140 Fed. Rep. 558 
(Circ. Ct., W. D., Pa.). 

A servant of the defendant telephone company, while at work on top of a pole, 
failed to catch a tool which another servant threw up to him. In its fall the 
tool injured a pedestrian. He/d, that as _— to show negligence, evidence 
that it was customary to haul tools up by a line is admissible. Brunke v. 
Missouri & K. Telephone Co., 90 S. W. Rep. 753 (Mo., Kansas City Ct. 
App.). 

The first case, though supported by some authority, seems repos indefensible 
on principle. The court sweeps away the distinction between a rule of evidence 
and a rule of substantive law. The care exercised by the ordinary prudent man 
under the circumstances is the fixed standard. What care other men, engaged 
in the same business, have been accustomed to use may be greater or less than 
that of the ordinary prudent man; and therefore, to show that a company acted 
in a particular matter as other companies are accustomed to do, does not show 
conclusively that that company was not negligent. Maynard v. Buck, 100 Mass. 
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40. But the care customarily employed by others is undoubtedly of strong pro- 
bative value in determining what is due care under the circumstances. Accord- 
ingly, as a theoretical matter, the second case correctly admitted it as evidence. 
See 1 WiGcmorE, Ev.,§ 461. Practically, however, a jury is very likely to 
— the customary conduct of others, not as evidence merely, but as the 
standard of care itself, and then to test the defendant’s conduct by that standard. 
Because of this strong tendency to.mislead, perhaps the best rule would be to 
exclude such evidence altogether. See 14 Harv. L. REv. 156, 


FEDERAL COURTS — JURISDICTION AND PowERS —WuaT LAw GOVERNS 
CONTROVERSIES BETWEEN STATES.— The State of Missouri filed a bill in 
the Supreme Court of the United States for an injunction restraining the 
State of Illinois from using the Chicago Drainage Canal to discharge the sewage 
of the city of Chicago into the Mississippi River by way of the Illino:s River, 
on the ground that the pollution thus caused was a nuisance. He/d, that there 
is no evidence of sufficient pollution to constitute a common law nuisance; 
semble, that the plaintiff in such a suit must prove sufficient pollution to consti- 
tute a casus belli between independent nations. State of Missouri v. State 
of Illinois, etc., 200 U. S. 496. See NOTES, p. 606. 


FEDERAL CoURTS — RELATION OF STATE AND FEDERAL CourRTS — RIGHT 
OF REMOVAL. — To an indictment for murdering Governor Goebel, the defend- 
ant pleaded a pardon duly executed by Governor Taylor. The pardon was 
held void by the highest court of Kentucky on each of three successive appeals. 
The defendant thereupon petitioned the federal court for a removal of the 
cause under a federal statute providing that a cause may be removed to the 
federal courts when any criminal suit is brought in a state court against 
a person who cannot enforce in the judicial tribunals of the state any right 
secured to him by any law providing for the equal civil rights of citizens 
of the United States. Ae/d, that whether or not the defendant would be 
denied such federal rights by the action of the state court, the case is not 
removable to the federal court, since he is not being deprived of his 
rights a the state laws or constitution. Kentucky v. Powers, 26 Sup. Ct. 
Rep. 387. 

It is commonly stated that the removal statute applies primarily, if not 
exclusively, to a denial of federal rights by the constitution or laws of the 
state. See Virginia v. Rives, too U. S. 313, 319. In the present case the 
court construed the word “laws” as used in these dicta to mean “ statutes.” 
Such a construction is pot justified by the natural meaning of the word or 
by the premise upon which the d@icfa are founded. The theory underlying 
the rule is that in order to remove a cause the accused must show a cer- 
tainty of being denied a federal right, and that he cannot establish this 
unless there be a law which the state court will presumably follow, denyin 
him such a right. This reason not only fails to support the present deci- 
sion, but it points to the opposite result, for under the doctrine of stare 
decisis the Kentucky court would certainly follow its prior decisions denying 
the validity of this pardon. 


HUSBAND AND WIFE— CONTRACTS BETWEEN HUSBAND AND WIFE — 
SEPARATION AGREEMENTS.—A husband and wife already living apart en- 
tered into an agreement whereby the husband promised to provide the wife 
with a certain: income for the support of herself and children. edd, that 
the contract is enforceable, although made directly with the wife without 
the intervention of a trustee. Lffray v. Effray, 97 N. Y. Supp. 286. 

In holding that such a contract is not void as against public policy, the 
decision accords with both the English and American law. Allowing the 
agreement to be made directly with the wife without the intervention of a 
trustee is in harmony with the modern tendency to remove the disabilities 
of married women. For a discussion of the principles involved, see 15 
Harv. L. REv. 147. : 
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INFANTS — UNBORN CHILDREN— WHEN CHILD EN VENTRE SA MERE 
CONSIDERED Born. —A will gave estates tail successively to the sons of a liv- 
ing person, with a proviso that any son born during the testator’s lifetime should 
not take a larger interest than an estate for life. AHe/d, that a son en ventre sa 
more at the testator’s death and subsequently born alive takes a lifé estate only. 
Villar v. Gilbey, 22 T. L. R. 347 (Eng., C. A., March 8, 1906). 

The rule was early laid down that an infant en ventre sa mére would be re- 
garded as born if it were for his benefit. Doe a. Clarke v. Clarke, 2 H. Bl. 
399- But the English court formerly refused to apply this rule if the child’s in- 
terest would be injured thereby. Blasson v. Blasson, 2 De G. J. & S. 665. 
Recent English decisions make a considerable extension, applying the rule when 
considering the infant as born will benefit its parent and not injure the infant. 
In re Burrows, [1895] 2 Ch. 497. Further, it is held that for the purposes of 
the Rule against Perpetuities, a child en” ventre sa mére will be regarded as a 
life in being even though it is prejudiced by being considered as born. Jn re 
Wilmer’s Trusts, [1903] 1 Ch. 874, [1903] 2 Ch. 411. The proviso in the prin- 
cipal case was expressly confined to children “ born,” and it is a fiction so to re- 
gard an infant en ventre sa mére. The result is that the infant takes a life estate 
instead of an estate tail. The present decision virtually abrogates the doctrine 
of Blasson v. Blasson, and radically changes the English law. In only one of 
the cases cited by the court was the infant prejudiced by the fiction. Cf /n 
ve Wilmer’s Trusts, supra. That decision, however, finds explanation in the 
arbitrary nature of the Rule against Perpetuities, which regards the period of 
gestation, when gestation actually exists, as a term in gross. See GRAY, RULE 
AGAINST PERP., 2d ed., §§ 220-222. 


INSURANCE — AMOUNT OF RECOVERY — EFFECT OF OTHER INSURANCE: 
Pro Rata CLAuse.—A partner insured for $4,000 his two-thirds interest in 
firm property worth $4,090.53. The firm also insured its property for $1500 by 
a policy containing a fro rata clause. A fire damaged the property and the 
partner recovered $733.12 upon his personal insurance. The firm subsequently 
sued upon its policy. He/d, that since the partner’s risk and interest are not the 
same as those of the partnership the policies are not to be pro-rated. Yanko & 
Lewitas v. Standard Fire Ins. Co., 23 Lanc. L. Rev. 163 (Pa., Super. Ct., Lanc. 
Co., March 12, 1906). 

A pro rata clause, providing that the insured shall not recover on the policy 
a greater proportion of his loss than the amount thereby insured bears to the whole 
amount of insurance on the property, operates only so far as the same property, 
risk and interest are insured. The conclusion that the interests of the partner 
and of the firm are different is reached by viewing a partnership asa legal 
entity. But under the more generally accepted theory the interest of a firm in 
its property seems to be precisely the sum of the interests of all the partners. See 
LINDLEY, PARTNERSHIP, 7th ed., 128, 360. This is not altered by the fact that 
the partnership relation renders it impossible for any member to convey away 
his separate title to firm peoynety See Sindelare v. Walker, 137 Ill. 43. As 
to any partner’s portion of the property right the interest of the firm coincides with 
the interest of such partner, and with respect to the coincident insurance it would 
seem that the companies should prorate. Pennsylvania, however, holds that 
where property is only in part the same there is no double insurance within the 
meaning of the fro rataclause. Meigs v. Insurance Co. of No. Am.,205 Pa. 
St. 378. This rule appears to govern the principal case. The contrary doctrine 
- pe in New York is sretecee. See Ogden v. East River Ins. Co.,50 N.Y. 
388. 


INTERNATIONAL LAW — CHANGE OF SOVEREIGNTY — EXISTING LAWS IN 
Porto Rico — EFFECT OF ANNEXATION THEREON. — The Foraker Act es- 
tablished a United States District Court of Porto Rico, and provided that the 
laws and ordinances of Porto Rico then in force should, with certain limitations, 
continue unchanged. After the passage of this Act, the virtual plaintiff below 
brought a common law action of trespass on the case, which action was not 
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= unknown to the civil code of Porto Rico, but was absolutely in conflict 
with the remedies therein provided. e/d, that as the code provides for such a 
case, the proceedings below were null and void. Two justices dissented. 
Perez v..Fernandez, U.S. Sup. Ct., April 23, 1906 

Though this decision is of important practical significance in the administra- 
tion of our new insular possessions, it is simply an application of the established 
doctrine that the laws of a legal unit remain substantially unaffected by conquest 
or yey of sovereignty. See, generally, 11 Harv. L. REV. 343; 15 bid. 220; 
19 bid. 131. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — LIBEL PER SE. — 
The declaration charged that the defendant maliciously and falsely published 
concerning the plaintiff, [then a candidate for a minor office in the Republican 
party], an article containing statements that plaintiff “is absolutely devoid of 
any knowledge of the customs of polite men . . : devotes his time and energy 
more to assisting the Tammany leaders than to working for his own nominal 
party . .. apparently knows no moreand cares no more for political principles 
than he does of the Silurian age in geology. . . .”” To this declaration the de- 
fendant demurred. He/d, that the article is not libelous Jer se, and in the absence 
of an allegation of special damage does not set forth a cause of action. Duffy v. 
Ne: York Evening Post, tog N. Y. App. Div. 471. 

It i3 difficult to support this decision. Although there is some confusion in 
the authorities as to the exact limitations of “ fair comment” on public charac- 
ters, it is universally admitted that it never protects false statements of fact. 
Burt v. Advertiser Newspaper Co., 154 Mass. 238, 242. The phrase 
“libelous fer se” is used in two senses: first, referring to matter which is 
libelous on its face, aside from collateral circumstances, and second, refer- 
ring to matter which is libelous without the allegation of special damage. 
Walker v. Tribune Co., 29 Fed. Rep. 827. The second signification is most 
commonly illustrated in cases of slander and it has been disputed whether it is 
applicable to libel at all. OpGErs, LIBEL AND SLANDER, 4th ed., 353. The 
present pleadings show a libel fer se, it is believed, whichever use of the 
phrase is adopted, for the statements set forth in the declaration charge 
the commission of acts amounting to party treason, and the demurrer admits 
their publication. Hamilton v. Eno, 81 N. Y. 116; Ulrich v. New York Press 
Co., 50 N. Y. Supp. 788 (Sup. Ct.). 


POLICE POWER— REGULATION OF PROPERTY AND USE THEREOF — DE- 
STRUCTION OF ILLEGALLY USED FISH-NETS WITHOUT JUDICIAL PROCESS. — 
An officer in pursuance of a state statute had without judicial process seized, 
and was about to sell, illegally used fish-nets. He/d, that the owner cannot 
recover the nets, as the statute is constitutional. Two justices dissented. 
Daniels v. Homer, 139 N. C. 219. 

The United States Supreme Court has held that a statute providing for the 
destruction of fish-nets illegally used without a hearing was constitutional, 
notwithstanding the Fourteenth Amendment. Lawton v. Steele, 152 U.S. 133; 
S.C. 119 N. Y. 226. The weight of authority seems, on the whole, to support 
such a decision, and it may well, on principle, be justified under the police 
poe as an emergency means of abating a nuisance. In the present case, 

owever, by allowing a sale after removal, the court makes an advance wrong 
in theory and contrary to the authorities. A statute essentially the same has 
been held unconstitutional. Edson v. Crangle, 62 Oh. St. 49. So also a 
statute providing for the sale without hearing of a trespassing ship was held 
unconstitutional. Colan v. Lisk, 135 N. Y. 188. This may perhaps be dis- 
tinguished by the far greater value of the subject matter. But as the value 
of the fish-net in the principal case was $60, the same answer cannot be made 
to those cases holding unconstitutional similar statutes providing for the sale 
of a tortfeasor’s horse or gun or of vagrant cows. Dunn v. Burleigh, 62 Me. 
24; McCounsell v. McKillip, 65 L. R. A. 610 (Neb.) ; Rockwell v. Waring, 


- 35 N. Y. 302. 
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Pusiic OFFICERS— TERM OF OFFICE— POWER OF LEGISLATURE TO 
ExTEND TERM.— A statute which created the office to which an incumbent 
had been elected, required the election of a successor in 1905. A later statute, 
passed during incumbency, provided that the election should take place in 
1906. Held, that this extension of the term is unconstitutional. State ex rel. 
Hensley v. Plasters, 105 N. W. Rep. 1092 (Neb.). 

Where the constitution itself creates the office and expressly fixes or limits 
the term, the legislature is powerless to extend the term directly or indirectly. 
State ex rel. Attorney-General v. Brewster, 44 Oh. St. 589, But where the 
office and the term are the creatures of the legislature, there is abundant author- 
ity that the legislature has power to make reasonable alterations in the date of 
an election or of the beginning of a term, though incidentally the term of an in- 
cumbent is lengthened thereby. Common Council v. Schmid, 128 Mich. 379. 
To these two main propositions are attached several corollaries. Thus, a consti- 
tutional provision that no officer shall hold for a longer term than that for which 
he was elected does not prevent the incidental extension of a term where the 
constitution and the statute under which the officer was elected provide that he 
shall hold office till his successor is elected and qualifies. State ex rel. Meredith 
v. Tallman, 24 Wash. 426; cf. Gemmer v. State ex rel. Stephens, 163 Ind. 150. 
Yet if the constitution creates the office and requires the legislature to fix the 
term, an extension thereof is held improper. People ex rel. Fowler v. Bull, 46 
N. Y. 57. The principal case may be supported on the ground that the respond- 
ent felt obliged to admit that the statute in question was passed solely for the 
purpose of gy the term of office. Such a statute is void. State ex rel. 
Hamilton v. Krez, 88 Wis. 135; but see Christy v. Board of Supervisors, 39 
Cal. 3. 


RIGHT TO SUPPORT — REMOVAL OF SUPPORT—RIGHT OF UPPER OWNER 
AGAINST LOWER OWNER IN BUILDING. — The plaintiff and the defendant exe- 
cuted an agreement under which the plaintiff erected a second story over the . 
defendant’s one-story building. The walls of the defendant’s tenement, the 
lower story, having fallen into decay, the plaintiff, as owner of the upper story, 
brought this bill to compel the defendant to repair the walls of his tenement so 
as to afford the plaintiff’s structure sufficient support. Hée/d, that the defend- 
ant is under no obligation to repair the walls. /ackson v. Bruns, 106 N. W. 
Rep. 1 (Ia.). 

The exact nature of the agreement does not appear, but it may be assumed 
that it took the form of a grant. This would give the plaintiff an estate ; and 
there would be, if not an express, an implied grant of an easement of support. 
Cf. Rhodes, Pegram &* Co. v. McCormick, 4 1a. 368; McConnel v. Kibbe, 33 
Ill. 175. The question whether this easement imposes on the lower owner any 
duty beyond the passive duty of non-interference with the walls arises here for 
practically the first time. Apparently the only decision on the point is a very 
old case holding the lower owner to the active duty of repair, —a case that was 
considered doubtful at the time, and was later expressly disapproved of. Keilw. 
98 b. pl. 4; Tenant v. Goldwin, 2 Ld. Raym. 1089, 1093. Moreover, in the 
analogous case of easements of lateral support it seems clear that there is no 
active duty to repair. Pzerce v. Dyer, 109 Mass. 374. It is the general rule that 
there is no active duty upon the servient owner. Cf Pomfret v. Ricroft,\ 
Saund. 321. But the plaintiff would probably be given the right to enter upon 
the lower tenement on make repairs himself, as a right necessary to the enjoy- 
ment of his easement of support. Cf GALE, EASEMENTS, 7th ed., 461. 


RIGHT OF SUPPORT— REMOVAL OF SUPPORT— WAIVER OF RIGHT TO 
SUPPORT FROM SUBJACENT EsTATE. — The plaintiff conveyed the coal under 
part of his farm to the defendant’s predecessor in title, “together with the 
-_ to enter upon and under said land, and to mine, excavate, and remove 
all of said coal.” The defendant removed literally all the coal, thereby 
causing the plaintiff's land to subside. He/d, that the defendant is not 
bound to furnish support for the plaintiffs land. Griffin v. Fairmont Coal 
Co., 53 S. E. Rep. 24 (W. Va.). 
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That the horizontal severance of land into distinct estates leaves the sur- 
face owner the right to support from below is well established. See Bar- 
RINGER & ADAMS, LAW OF MINES, Ist ed., 675-686. The court professed 
a full recognition of this principle, but found in the plaintiff's grant a waiver 
of this common law ae While such a waiver may be made, the courts 
strongly insist that it clearly expressed. Walliams v. Hay, 120 Pa. St. 
485; see also LINDLEY ON MINES, § 821. The stipulation that the grantee 
should have the right to remove a// the coal, upon which the court apparently 
relied in this case, has been repeatedly held not to deprive the tor of his 
right to support. Burgner v. Humphrey, 41 Oh. St. 340; Carlin v. Chappel, 
Ior Pa. St. 348. Such stipulations seem to be typical of conveyances of 
this nature, and are scarcely more than express grants of the right of user, 
which the law itself would imply as a legal attribute to ownership in all the 
coal, subject, however, to the surface owner’s right of support. As stated 
in the alos dissenting opinion, the decision seems to make an inroad 
upon well-established law, and issuing from a jurisdiction of extensive coal 
interests, its influence cannot be considered negligible. 


SALES — RIGHTS AND REMEDIES OF BUYERS — WHETHER BILL OF SALE 
VOID UNDER STATUTE IS MADE ENFORCEABLE BY ESTOPPEL. —A bill of 
sale, not stating the consideration as required by statute, was given by the 
defendant to the plaintiffs. Both parties held it out as valid to third per- 
sons. It was not proved that the plaintiffs knew that the bill of sale vio- 
lated the statute, and they had, apparently relying on its validity, incurred 
expense in consequence. //e/d, that the bill of sale is void, but that the 
defendant cannot, as against the plaintiffs, now be heard to say this. Covitti 
v. Maher, 94 L. T. R. 158 (Eng., Ch. D., Dec. 5, 1905). 

If the bill of sale was, as the court indicates, absolutely void under the 
statute, it is difficult to see how an estoppel can make it enforceable. For 
a discussion of the principles involved, see 19 HARV. L. REv. 454. 


TAXATION — PARTICULAR FORMS OF TAXATION—NEW YORK STOCK 
TRANSFER TAx.—A New York statute imposed “on all sales, or agree- 
ments to sell, or memoranda of sales or deliveries, or transfers of shares 
or certificates of stock in any domestic or foreign corporation . . . on each 
one hundred dollars of face value or fraction thereof,” a tax of two cents. 
Held, that the tax is constitutional. People ex rel. Hatch v. Reardon, 35 
N. Y. L. J. 419 (N. Y., Ct. App., April 17, 1906). 

This case affirms the decision of the Appellate Division discussed in 19 
Harv. L. REv. 460. 


TAXATION — PROPERTY SUBJECT TO TAXATION — PROCEEDS OF IMPORTED 
Goons, SOLD IN ORIGINAL PACKAGES.—A foreign corporation imported 
oods into New York, where they were sold in the original packages by its 
ocal agent. Promissory notes given in payment were held by the agent for 
collection at maturity, when the proceeds, less the expenses of the local busi- 
ness, were to be remitted to the foreign office. He/d, that the notes are subject 
to state taxation. People ex rel. Burke v. Wells, 184 N. Y. 275. 

While the decisions are not harmonious, a substantial body of authority 
holds with the present case that promissory notes owned by non-residents are 
taxable in the hands of resident agents. Mew Orleans v. Stempel, 175 U. S. 
309; see 13 Harv. L. Rev. 680. The case, however, presents the further 
question whether notes which represent the proceeds of non-taxable imports are 
subject to taxation. The well-established rule that gross receipts of interstate 
commerce are not taxable would seem to be conclusive that proceeds of imports 
cannot be taxed as such. Cf Philadelphia Steamship Co. v. Pennsylvania, 
122 U. S. 326. So soon, however, as such proceeds could be said to be mingled 
with the mass of state property, they would become taxable as such, and the 
question of their source would be immaterial. Waring v. The Mayor, 8 Wall. 
(U.S.) 110; Hibernia, etc., Society v. San Francisco, 20 Sup. Ct. Rep. 265. Had 
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the notes in question been received by the local agent for immediate remittance 
to the foreign office they would have been free from taxation as property 7” 
transitu. Cf. Kelley v. Rhoads, 188 U.S. 1. Since, however, they were to be 
held till maturity and to be used in part as capital in the local business, they 
would seem to have become incorporated with the mass of state property, and 
therefore subject to the tax imposed. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE 
— NAME REPRESENTING FICTION CREATED FOR BUSINESS PURPOSES. — The 
plaintiffs manufactured two varieties of candy known by specific names, and sold 
them purporting to act as “Sole Selling Agents for the Climax Confection 
Company.” Subsequently, by a mere coincidence, the defendants, acting in 
the utmost good faith and caution, adopted the same name as their sole business 
name. AHe/d, that the plaintiffs did not so adopt and use the name “ Climax 
Confection Company” as to entitle them to protection against the defendants’ 
use of it. Shoemaker v. Ulmer, 63 Leg. Int. 128 (Pa., C. P. No.3, Phila, Co.). 

It is now well established that business and trade names, under proper cir- 
cumstances, will be protected against such use of them by another as injures 
the property right of good will in a business. See 10 HARV. L. REV. 280, 286- 
295. Yet in this class of cases, the courts have rigorously applied the equitable 
mie i that the plaintiff must commend himself to the court in order to obtain 
its aid. Thus a plaintiff who is conducting an illegal business, or selling a mis- 
represented article, or who has adopted a deceptive name, will not be assisted. 
Portsmouth Brewing Co. v. Portsmouth Brewing, etc., Co., 67 N. H. 4333; see 
Kohler Mfg. Co. v. Beeshore, §9 Fed. Rep. 572, 574; 6 CoLuMBIA L. REv. 248. 
Similarly, from reasons of public policy, courts have generally been reluctant 
to protect common generic and descriptive names, or names having an undue 
tendency to hinder competition. See Canal Company v. Clark, 13 Wall. (U.S.) 
311, 323. Inthe present case there is no reason why the court could not have 
protected the plaintiffs’ use of the name in question, although it stood for no 
business nor article but merely for an imaginary company. But as the granting 
of relief is eminently a matter for the court’s discretion, it might well refuse 
> encourage such business fictions by furnishing protection to names applied 

ereto, 





BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


PRIVITY BETWEEN CONCURRENT ADMINISTRATORS OF THE SAME DkE- 
CEASED.— A writer in a recent periodical maintains that a judgment for 
the defendant in an action by an administrator should bind another admin- 
istrator of the same deceased in another jurisdiction, because there exists 
between the two an “official privity.” Zhe Relation to each other of 
different Administrators of the same Deceased, by Thaddeus D. Kenneson, 
6 Columbia L. Rev. 15 (January, 1906), This result Mr. Kenneson reaches 
in two ways. Administrator A, he says, is, in the eye of the law, the 
“embodiment” of the deceased. As much may be said for administrator 
B. A judgment against A is in effect one against the deceased, and a 
judgment against the deceased should conclude B. Again, both A and B 
represent the same group of creditors. Since a judgment against A binds 
the creditors it should be equally effective against their other representa- 
tive. 

Leaving aside for the moment the intrinsic merits of Mr. Kenneson’s 
position, one may explain upon other grounds most of the cases which he 
cites to uphold it. That a sovereign has power to deal with chattels with- 
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in its territory is an undoubted principle of the Conflict of Laws. It follows 
that upon the death of an intestate there fall to each jurisdiction, to be 
administered as a separate and distinct estate, the tangible assets of the 
deceased found within its borders. 1 WOERNER, ADMIN., 359 ef seg. Over 
these assets the court’s power is exclusive and absolute, and, irrespective 
of privity, ea, © tribunals will refuse to review its disposition of them 
even though it labored under an error as to certain material facts. See 
Holcomb v. Phelps, 16 Conn. 126. As a simple debt is an intangible and 
floating asset, without situs, payment may be compelled by the first admin- 
istrator who can fasten upon the debtor within his jurisdiction. Once an 
administrator has received payment and so reduced the claim to possession, 
the obligation is discharged as against the world. See Wilkins v. Ellett, 
108 U. S. 256. There have even been cases to the effect that a mere judg- 
ment without satisfaction merges the debt and stamps it with the plaintift’s 
name so as to remove it from the power of other administrators. See Biddle 
v. Wilkins, t Pet. (U. S.) 686. But a judgment against an administrator- 
plaintiff, which is the case Mr. Kenneson puts, is plainly not the taking posses- 
sion of an asset but a holding that there is no asset to which he or his privies 
are entitled. 

Upon the theory, assumed by the writer, that each personal representative 
continues the Zersonam of the deceased, privity may perhaps be worked out 
and a somewhat desirable result be reached. But the modern tendency is away 
from the fiction suggested and towards considering a so-called “ personal 
representative ” merely as an appointee of the court, perhaps nominated by 
the testator, but deriving his estate and authority from the court in which they 
were vested. See Byers v. McAuley, 149 U. S. 608, 618. There can be no 
privity of appointment between these appointees of independent jurisdictions 
such as may be found between successive administrators in the same state. 
The estates are as distinct as are several receiverships of the same corpora- 
tion. From the mere fact that these estates once comprised the property of 
one person can arise no privity between the appointees. See Zaylor v. Barron, 
35 N. H. 484. Nor can the het that each jurisdiction gives to any creditor a 
right to bring suit against its administrator be more Rectan until the claim 
has been satisfied. Considering the jealousy with which courts are apt to 
guard the interest of creditors and other claimants who appeal to them, it may 
he long before they bind their agents by the carelessness or the possibly collu- 
sive conduct of foreign administrators, through recourse to Mr. Kenneson’s 
reasoning. See Brodie v. Bickley, 2 Rawle (Pa.) 431, 437; Low v. Bartlett, 
8 Allen (Mass.) 259, 264. But see Goodall v. Marshall, 14 N. H. 161. 

It must be admitted that the authority upon the precise case Mr. Kenneson 
discusses is meager. But it is not easy to distinguish the mass of cases in 
which an administrator was plaintiff by classing these, as the writer does, with 
in rem proceedings. Although they involve the question of the existence of 
assets to meet the plaintiff’s claim the decree is generally said to be in substance 
and in form against the defendant personally. See Stacy v. Thrasher, 6 How. 
(U. S.) 44, 60. It would seem, therefore, that the finding that the plaintiff 
was a creditor of the deceased should bind parties and privies in subsequent 
litigation. Following Mr. Kenneson’s argument other administrators are 
privies. Yet the decisions declare that there is no privity and that no other 
administrator is affected by the previous adjudication. 





ABUSE OF PERSONAL INJURY LITIGATION. Clarence A. Lightner, R. B. Newcomb, 
Roy O. West, Percy Werner, Orla B. Taylor, Howard Bryant, J. L. Quackenbush, 
Russell Duane. 18 Green Bag 193. 

AMERICAN VERSUS BRITISH ECCLESIASTICAL LAW. LZ paphroditus Peck. Discussing 
the Free Church of Scotland case. See 18 HARV. L. REV. 310; 6 Columbia L. 
Rev. 137. 15 Yale L. J. 255. 

BILL OF LADING AS COLLATERAL SECURITY. Thomas B. Paton. Giving the provi- 
sions of the bill introduced into Congress and the arguments of counsel in favor 
thereof. 23 Banking L, J. 187. 
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BLACKMAIL AND ExtTorTION. II. James W. Osborne. The second in a series of 

gceee treating the subject largely with reference to New York law. 4 Bench 
Bar go. 

Can A CourT OF Equity CIRCUMVENT THE Law? Joseph M. Sullivan. 68 Alb. 
L. J. 37- 

eae OF MEDICAL WITNESSES, THE. A. 8: Hutchins. 4 Mich. L. 

ev. 413. 

Conspiracy TO COMMIT ACTS NOT CRIMINAL PER SE. Amasa M. Eaton. Arguing 
that as a matter of common law and reason a combination to do an act which by 
itself is not criminal is not an unlawful conspiracy. 6 Columbia L. Rev. 215, 

DARTMOUTH COLLEGE PARALOGISM, THE. William Trickett. 4 Am. L. Rev. 175. 

DEMAND ON PRINCIPAL BEFORE ACTION AGAINST GUARANTOR. William P. Rogers. 
6 Columbia L. Rev. 229. 

_—— OF INTERNATIONAL Law. III. Zdwin Maxey. 40 Am. L. 
Rev. 188. 

EMANCIPATION AND CITIZENSHIP. Gordon E. Sherman. Discussing and depreca- 
ting the conception of a status between those of slavery and citizenship. 15 Yale 


L. J. 263. 

EMPLOYERS’ LIABILITY, AS AN INDUSTRIAL PROBLEM. Roger S. Warner. 18 
Green Bag 185. 

GROWING COMPLEXITIES OF LEGISLATION, THE. Don £. Mowry. 40 Am. L. 
REV. 212. 

GROWING CONCEPTION OF NEUTRALITY. Hannis Taylor. A brief consideration of 
the modern development of the rights and duties of neutrals in regard to the 
enemies’ warships. 40 Am. L. Rev, 252. 

INJUNCTIONS AGAINST BOYCOTTS AND SIMILAR UNLAWFUL Acts. James Wallace 
Bryan. A summary of American law. 40 Am. L. Rev. 196. 

INJUNCTION AS A REMEDY TO RESTRAIN PAssAGE, TEST VALIDITY, AND PREVENT 
ENFORCEMENT AND VIOLATION OF MUNICIPAL ORDINANCES. Lugene McQuillin. 
Collecting the authorities. 63 Cent. L. J. 257. 

Is A PARTY TO AN ACTION IMMUNE FROM SERVICE OF CIVIL PROCESS WHILE AT- 
TENDING CouRT IN A STATE OTHER THAN THAT OF HIS RESIDENCE? Sumner 
Kenner. Reviewing the conflicting decisions and maintaining that this question 
must be answered affirmatively. 62 Cent. L. J. 280. 

JUDGES IN EuROPE. Anon. Explaining the different methods of selecting judges in 
England, on the Continent, and in the United States, with a comparison to the ad- 
vantage of England. 29N. J. L. J. 113. 

Jury System, Tue. S. M. Bruce. An historical discussion of the growth of the 
grand jury, advocating the present substitution of a travelling judge of fact for 
this jury. 40 Am. L. Rev. 222. 

Law oF OFFIcEers, THE. Leonhard Felix Fuld. Remarking upon the exceptions to 
the strict doctrine of separation of powers of judicial, executive, and administra- 
tive officers. See 19 Harv. L. REV. 203. 14 i Stud. Helper 71. 

MONEY BORROWED BY AGENT WITHOUT AUTHORITY. Amon. 50 Sol. J. 340. 

~~ ae AND LEGAL PERSONALITY. (Contin.) #. W. Maitland. 5 Can. 

. Rev. 166. 

NATURE AND EXTENT OF AN AGENT’S AUTHORITY, THE. Floyd R. Mechem. 4 
Mich. L. Rev. 433. 

NEED OF AN INTERNATIONAL CONFERENCE. Edwin Maxey. Advocating a con- 
ference for the solution of questions of international law raised by the Russo- 
Japanese war. 68 Alb. L. J. 35. 

NEW WoORKMEN’s COMPENSATION BILL, THE. II. Amon. 120 L. T. 515. 

NOTES ON THE HISTORY AND DEVELOPMENT OF THE ROMAN-DUTCH Law. (Con- 
tinued.) /. W. W. 23S. African L. J. to. 

PRESUMPTIVE NEGLIGENCE. Silas Alward. 26 Can. L. T. 191. 

PROTECTION BY EQUITY OF CORPORATE NAMES AGAINST UNFAIR COMPETITION. 
H. C. McCollom. Contending that the same principles which govern trade- 
marks should apply to corporate names, and that fraud should not be essential 
to an injunction. 6 Columbia L. Rev. 244. 

SECTION I17 OF THE ConstiTuUTION. ¥F. Z. Stow. Commenting on a recent deci- 
sion as tothe meaning of “resident” in the clause of the Australian Constitution 
which forbids discrimination among residents of different states. 3 Common- 
wealth L. Rev. 97 

TENTATIVE CODIFICATION OF THE OLD TESTAMENT Laws, A. Charles Foster 
Kent. 15 Yale L. J. 284. 

a SouRCES OF INTERNATIONAL Law. Zdwin Maxey. 1 Va L. 
Reg. 863. 
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WHETHER A GRANT BY DEED OF A FISHING OR HUNTING RIGHT Is LIMITED IN 
ITS SCOPE TO THE CONDITIONS WITHIN THE VIEW OF, AND SURROUNDING THE 
PARTIES AT THE DATE OF THE DEED, OR IS TO BE CONSTRUED RELATIVE TO 
THE ADVANCEMENT OF SOCIETY AND THE IMPROVEMENT IN FACILITIES AF- 
FECTING THE EXERCISE OF THE GRANTED RIGHT? Alexander H. Robbins. 62 
Cent. L. J. 238. 

“WITHOUT PREJUDICE.” Amon. Showing the interpretation of this phrase 
Lene oy judges, when it has been nm in correspondence between litigants. 
7° Sol. J. 372. 

WoORKMEN’S COMPENSATION AND EMPLOYERS’ LIABILITY IN BELGIUM, ENGLAND, 
FRANCE, AND ITALY. G. de Leval, R. Newton Crane, B. H. Conner, Henry 
Burnham Bonne, 18 Green Bag 216, 220, 223, 225. 





Il. BOOK REVIEWS. 


ENGLISCHES STAATSRECHT, mit Beriicksichtigung der fiir Schottland und Irland 
eltenden Sonderheiten. Von Julius Hatschek. 1 Band: Die Verfassung. 
iibingen; J. C. B. Mohr (Paul Siebeck). 1905. pp. xii, 669, 4to. 

This book is part of the monumental “ Handbuch des Oeffentlichen Rechts,” 
projected more than a score of years ago by Professor Marquardsen and 
designed to cover, in a series of monographs by different writers, the political 
institutions of all civilized countries. Many volumes of the series have already 
appeared, varying no doubt in excellence, but as a rule of great value, and 
Dr. Hatschek’s book deserves from the author’s vast learning, thorough 
research, and analytical pig es a high place among them. To say that one 
does not always agree with all his conclusions, to feel that he sometimes pushes 
them too far, is, perhaps, merely to say that they are often new and striking. 

The book before us, which is only the first volume of his work on the English 

overnment, deals with the constitution, or rather with the fundamental legal 
institutions, and is for that reason of special interest to lawyers. Naturally he 
approaches the subject from the point of view of a German jurist, and with his 
mind full of ideas of scientific jurisprudence and administrative law, which 
illuminate, even if at times they slightly distort, the image. Such a treatment 
enlarges the horizon of the student of the Common Law, by helping him to 
distinguish those legal conceptions which are of universal application from 
those which are peculiar to his own system. But while many books upon the 

English government have been written by foreigners, most of them have had a 

serious defect. Professor Hatschek points out (p. 23 e¢ seg.) that almost all 

continental observers have studied English institutions when a crisis was 
present or threatened in their own country, deducing those principles which 
they believed were needed at home; and he shows how this was true of 

Montesquieu with his doctrine of the separation of powers, and of Gneist with 

his ideas of the nature of self-government. From such a source of error 

Professor Hatschek himself claims to be, and is, free; his examination having a 

purely scientific, not a political motive. 

He lays great stress, and most properly so, upon the fact that the Roman 
Law was not adopted in England at the time of its general “ rezeption,” as the 
Germans call it, by the continental nations; and to this cause he rightly 
attributes a great part of what is characteristic in the legal thought and political 
institutions of the nation. For that reason England has, he says (p. Io), never 
had a systematic legal theory of the state; and in the sense of the German 
“ Staatsrecht ” that is true. Between the writers on politics and jurisprudence 
on the one hand, and the lawyers on the other, there has been, he tells us 
(pp. 13, 14), a cleft which began with the decay in the study of Roman Law 
early in the seventeenth century, and has never been bridged. He adds that 
continental observers have made the great mistake of supposing that the 
English political philosophers like Hobbes, Locke and the rest were expounding 
English *‘ Staatsrecht” when they were really out of touch with the law, — 
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a difficulty which hampered Bentham also in his efforts to construct an ideal 
legal system (pp. 30, 31). 

In the next, and perhaps the most interesting chapter of the book (Kap. II), 
Professor Hatschek takes up the English law of corporations, and turns upon 
it a flood of light from Gierke’s researches into the medieval conceptions of 
communities. That part of Professor Gierke’s work bearing upon the political 
theories of the middle ages was translated, and furnished with an introduction, 
by Professor Maitland a few years ago; and Professor Hatschek concurs in 
their views. He draws a sharp contrast between the medizval German free 
community, with its independent corporate rights or privileges, with its power 
of organizing and directing itself, and of ruling its own members, and the 
English local body, without a true corporate character or essential corporate 
rights, but with common duties, and with its organization and the functions of 
its officers prescribed in the main by the law of the realm. The German law 
lacked, he says, the objective conception of a binding rule; it lacked Austin’s 
fundamental quality of command coupled with a sanction. It appeared as a 
mass of subjective rights or liberties, as a series of claims or privileges of 
different elective bodies against each other, and hence German history is a 
battlefield of such bodies struggling together. In England, on the other hand, 
the local bodies were regulated by a national law administered by the royal 
judges, and thus the country was a consolidated realm with an orderly use of 
ional communities for purposes of state. It was only at the close of the 
middle ages that the towns began to acquire by means of charters the power 
to own property as formal corporations, while for the other local bodies the 
place of this was supplied by the device of treating their officers as holding 
property in trust for them. The law of corporations grew under the Tudors, 
who used it both in the case of the towns and of the trading companies, to 
increase their own power; by treating all such bodies as institutions of the 
state. With its growth two pice became firmly established, one that a 
corporation aggregate could be created only by the Crown, the other that it 
could do only those things which it was specially empowered to do, —the 
doctrine familiar to-day under the name of u/tra vires. Professor Hatschek 
adds that the theory of corporations even after its development in the nineteenth 
century by the Municipal Act of 1835, and the Companies Act of 1862, is still 
behind that of the continent, based upon the Roman and Canon Law. 

In England the state itself was never treated as a corporation, and although 
the Crown came, like the bishop and the rector, to be regarded as a corporation 
sole, its authority was not a unit, but built up out of a mass of separate preroga- 
tives; and this, Professor Hatschek tells us, is the reason for the absence of 
that general liability on the part of the Crown for the acts of its officials, which 
under the name of “ Fiscus” attaches to the continental state. The absence 
of liability has had, he believes, a certain advantage; for as the Crown was not 
responsible for its officials, they have been liable for their own acts, with the 
result that every police officer or collector does not look upon himself as the 
incarnation of the state, a condition that has helped to preserve the individualism 
of the people. Moreover, the state, he adds, not being a corporation has never 
been regarded as omnipotent, like the continental state, and except during the 
Tudor period has never possessed an all-embracing police power (p. 93). 

Professor Hatschek has a great deal to say about the relation to each other 
of common and statute law. He insists that a statute had originally simply the 
effect of a judgment; and is still in the nature of an amendment of the Common 
Law (pp. 95-98, 113 ef seg.), so that whereas continental judges are strictly 
bound by a text which purports to cover the whole of the law, English statutes 
have in them gaps which the judges fill up from what is really a “ naturrecht ” 
(p. 154), This is an unusual way of putting the matter, but by no means an 
incorrect one, as Sir Frederick Pollock has shown in his articles on the History 
of the Law of Nature.’ A man bred in the Common Law abhors the former 





1 Journal of the Soc. of Comp. Leg. 1900, No. 3; 1901, No. 2; s. c. 1 Columbia L. 
Rev. 11; 2 bid. 131. 
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German idea of “naturrecht” as a transcendental or scientific system of juris- 
prudence distinct from, or even at variance with, positive law. But he is not 
less opposed to a complete code which leaves no opportunity for judge-made 
law. The fact is that a transcendental system of jurisprudence iad a code are 
not far apart, the code being a natural attempt to enact the ideal system and 
make it into positive law. Now the votary of the Common Law has no faith in 
any abstract scheme of jurisprudence perfect for all times and ages; but he 
conceives of the Common Law as founded upon, and constantly refreshed by, 
principles of natural justice. He believes in natural law, not in a form of a 
system to be excogitated by jurists apart from positive law, but as a general 
sense of justice in the court to guide it in the decision of doubtful cases.1 
Professor Hatschek refers to this point in discussing judicial legislation 
(pp. 101-5), and remarks that the search for legal analogies in English law dif- 
fers from the same process on the continent only because it is done by counsel 
and judges in the course of deciding in actual cases, instead of being done 
by a scholar in the study of theoretical jurisprudence. But on account of 
these conditions under which law is evolved, he contends that the standard 
of juristic thought is higher on the continent, and that Sir Frederick Pollock 
is wrong in regarding case-law as a science. 

When the author comes to the conventions of the English constitution he 
expresses views which reveal the great gulf between the conception of the 
nature of law held by Anglo-Saxon and continental writers. He argues (p. 543 
et seg.) that these conventions are in reality rules of law, because, as Professor 
Dicey has pointed out in his Law of the Constitution, a violation of them if 
persisted in will almost inevitably lead to a violation of positive law ; and there- 
fore, contrary to the prevalent notion that the cabinet is unknown to the law, he 
concludes that the parliamentary executive, as he calls it, or, in other words, 
the cabinet in its relation to Parliament, is a legal institution. In the course of 
his argument (p. 546 note), he quotes Professor Dicey’s statement that the 
conventions of the constitution are not laws because they are not recognized by 
any common law court, and says, “ Even if this were true, is not the House of 
Commons a court?” To discuss the meaning of terms is usually a weariness 
of the flesh. But surely we have here what Kipling would call an error in the 
fourth discussion. There is a difference in fundamental conceptions that ex- 
cludes a common standing ground. To the Anglo-Saxon, law means those 
rules which are enforced, or at least recognized as valid, by the courts of law. 
To the continental jurist it has no such limited significance. It includes rules 
enforced by tribunals of various kinds, or even by no tribunal at all. To the 
German or the Frenchman administrative law is not the less law because it is 
not within the jurisdiction of the ordinary courts; and the legal character of 
constitutional law does not depend upon the authority of some tribunal to disre- 

ard a statute enacted in violation of its provisions. Professor Dicey is per- 
“ats right in saying that conventions of the constitution do not fall within the 
English conception of law, and Professor Hatschek may well be equally right 
in maintaining that they are true rules of law according to the German concep- 
tion; but argument on the subject is fruitless until we agree upon a definition 
oflaw. The distinction should, however, be kept constantly in mind while read- 
ing what a German scholar tells us about English “ Staatsrecht,” forif not, one is 
liable to misconceive his meaning. 

There are many other new and interesting things in this book, such, for exam- 
ple, as the history of the introduction into England in the thirties of the French 
method of making up the public accounts. This was based on double entry, 
and made it possible for the first time to present a really lucid statement of the 
national finances. But in a review of this kind it is impossible todo more than 
touch upon a few of the chief points that attract attention, and the reader 
who is interested in the subject can only be referred to the work itself. 

A. L. L. 





1 In this connection it is curious to compare with the articles already noted Sir 
Frederick Pollock’s earlier contempt for natural law in his review of Lorimer’s 
Institutes of Law: Essays in Jurisprudence and Ethics (p. 18 e¢ seg.). Yet his two 
views are not really inconsistent. 
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PROCEDURE: ITS THEORY AND PRACTICE. By William T. Hughes. In two 
ee Chicago: Callaghan and Company. 1905. pp. x, I-390; 40I- 
1289. 8vo. 

The a of “ Hughes on Procedure” is stated to be, — (1) to indicate that 
underlying the whole body of the law and bounding and defining its rights and 
remedies are certain general, large, and well defined principles of procedure, which 
pervade not only the adjective but the substantive law, and give to the law a 
unity and a philosophy which can be discovered only by a study of procedure; 
(2) to ascertain those — principles of procedure as they have found ex- 
pression both in the adjudged cases and in maxims; (3) to devise a plan of 
work whereby the maxims and the cases are worked in together, so that the gen- 
eral principles of procedure are indicated, as well as their particular applications 
in the cases and text-books. 

In order to attain his end the author in his first part has shown that courts 
and laws exist for the purpose of defining by a judicial record the citizen’s right. 
This record requirement, while not expressed, is interwoven in the constitutional 
guaranty of due process of law, which is the supreme law of the land. Mr. 
Hughes has looked at the record from the standpoint of the preservation of the 
division of state power, which is a constitutional implication. In the depart- 
ments of appellate procedure, collateral attack, res adjudicata (including former 
jeopardy and estoppel by record), removal of causes from state to federal courts, 
and of the comity between the courts of different jurisdictions, the essentials of 
procedure are examined, and it is shown that a procedure which requires proper 
allegations of fact before a court having jurisdiction of the subject and parties 
and a judgment or decree responsive to the allegations, which written allega- 
tions and judgment or decree form the record, is a necessary constitutional im- 

lication. The doctrines of constructive notice of judicial proceedings and of 
justification of official acts depend upon such a system of procedure. The rules 
which govern the election of remedies, the exceptional rules arising from public 
policy, the rules of construction applied to laws and documents, and the rules 
to avoid delays in judicial proceedings, make a body of rules qualifying the 

making of the record. Finally is stated the rule which requires that when a 

record has been made, its existence is determined by its own inspection. 

By a statement of the rules applying to appellate procedure and to matter 
which can be waived, he shows clearly the differences between the record proper 
and the statutory record. 

There is, so far as we are aware, no work on pleading or practice where the 
line of thought found in this book has been followed. -The author seems to 
have succeeded in generalizing the requirements of a sound procedure under all 
civilized systems fF law. 

The second part of the work shows those maxims which govern the making 
and ascertainment of a proper record, including those maxims of construction 
which govern not only the effect of records, but the effect of evidence which is 
being adduced to cause the court to make its adjudication, and which, when 
responsive to the pleadings, becomes the completion of the record. 

The third part of the work consists of what is called the “ Text-Index,” which 
is a combination of leading cases and maxims, all indexed not only under the 
names of the cases and the leading words of the maxims, but also under the 
index heads of any ordinary legal digest. By cross references all the material 
to be found in the “ Text-Index ” can be concentrated on one particular subject. 
This part of the work can be utilized by one who has the name of a leading 
case, or the words of 2 maxim or merely the general digest head. At page 44 
of the work the author explains simply and clearly how to use the “ Text-Index.” 

The value of this “ Text-Index” is that it refers to the leading text-books, 
the leading cases, the controlling maxims, and gives in the form of text short, 
concise statements of the law, and in the form of citations not only the leading 
cases but the cases of lesser importance and authority bearing upon the subject, 
with full references to all the notes in the annotated reports and to the text- 
books. Any lawyer is here given the full benefit of all the books in a large 
library without the labor of hunting out citations. As a statement of law and 
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cases the book can be used by itself, but it is at the same time an exhaustive 
ig of the books where the law upon the subject may be found in its fullest 
detail. 

The effort of the abridger, the digester, and the text-book writer has been to 
render the vast bulk of the law more manageable. The fault with those methods 
is that they do not lay enough stress upon the difference in value between 
adjudications. To the abridger, the digester, and the encyclopedia writer all 
decisions are of the same importance. The same fault is noticeable in some 
text-books. But in the literature of the law just as in general literature, men 
must be constantly throwing away inferior matter. The value of the leading 
case system is that it places stress upon the decisions that are of highest value. 
The maxim classifies isolated cases under general principles. The text-book 
concentrates attention upon selected branches of the law. If now a subject in 
the law which moulds all others, can be so treated that by leading cases the 
valuable literature is indicated, by other cases of less value the applications of 
the general principle shown, and by the maxim the different branches of le 
doctrine co-ordinated under certain general principles, while by concise text the 
various branches of the subject are indicated in its ramifications, the result 
will be a great boon to lawyers. Such a law book has been attempted in 
Hughes on Procedure. The learning of the author appears to be ample. Many 
of his ideas are new and convincing. His acquaintance with the literature of 
the subject is undoubtedly the result of vast and close reading. Lawyers and 
students will find this book not only intensely practical, but at the same time 
full of new ideas on procedure, which has always been the most important 
matter in our jurisprudence. : 

J. M. Z. 





THE RULE AGAINST PERPETUITIES. By John Chipman Gray. Second Edition. 
Boston: Little, Brown, and Company. 1906. pp. xlvii, 664. 8vo. 

The new edition of Professor Gray’s Rule against Perpetuities makes a vol- 
ume of 664 pages, as against 499 pages of the first edition. With some of the 
additional material the reader is already familiar. It is pleasant to note that 
the appendix contains the substance of an article on Future Interests in Per- 
sonal Property, —— published in the HARVARD Law REVIEW, not omit- 
ting the delightful Socratic dialogue which started the re-examination of 
the subject. The discussion to which the decision in Whitby v. Mitchell 
(42 Ch. D. 494; 44 Ch. D. 85) gave rise is made the subject of brief comment 
in § 298 a-298h. In view of this decision, the rule which it recognizes can 
hardly be spoken of as a non-existent rule, and it is strange that § 290 of the 
first edition in which the rule is thus referred to should have remained unaltered. 

Notwithstanding the elaborate argument against determinable fees in a new 
appendix, Professor Gray seems now inclined to concede their validity at least 
for charitable purposes, although he always notices statutory interests of a simi- 
lar character in streets and mining lands. We should say of this form of 
limitation what Professor Gray says of the validity of temporary charities with 
resulting trusts, that the doctrine, however objectionable, seems established 
(§ 41a). After all, it is only little more objectionable than the recognition of 
a fee in land subject to the easement of a highway or railroad. 

Perhaps the most interesting question (if it can still be called a question) in 
the rule against perpetuities is whether the rule is directed against remoteness 
of vesting or against inalienability. The commonly accepted view is that it is 
a rule against remoteness, and that the alienability of the remote interest does 
not prevent it from being void. Professor Gray’s influence has perhaps been 
decisive in gaining acceptance for this view in this country. In England, au- 
thority has settled in its favor, though only in comparatively recent times ; it is 
impossible to read the earlier cases without feeling that the great objection 
to perpetuities was inalienability. We gather from Mr. Gray’s treatise that, 
as a rule against remoteness, the rule against perpetuities is notable chiefly for 
its exceptions. The most important practical applications of alienable, yet 
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possibly remote, interests are rights of entry after condition broken, covenants 
for renewal of leases, long term mortgages with rights of re-entry, and options 
to purchase. Of these only the latter are invalid, there being only one Ameri- 
can case in point (§ 275 a; Winsor v. Mills, 157 Mass. 362). Limitations, like 
those in Avern v. Lloyd (L. R. 5 Eq. 383), and /m re Hargreaves (43 Ch. D. 
401), do not seem to have come before American courts. Professor Gray men- 
tions as another alienable, but remote and therefore void interest, an executory 
devise to begin fifty years from testator’s death (§ 201); yet a substantially 
identical interest may be created by reserving to the executors of the testator a 
term of fifty years. As we are constantly told that the rule against perpetuities 
is a practical rule, the value of a test which fails in most cases may be well 
doubted. Those states which have adopted as a test the suspension of the 
power of alienation have a rule of much greater simplicity, a rule which, 
moreover, also fits the case of interests vested without right of possession, 
which Professor Gray thinks must be met by the invention of a new rule 
§ 121i). 

: The are notable other additions which the new edition presents, are sec- 
tions dealing with the period for the exercise of a power of sale by executors 
(§ 214 a-c), with the question whether a trust to pay income for an excessive 
number of years is good for twenty-one years (§ 410 a-d), with powers of sale 
given to trustees (§ 509 a-r), and with certain aspects of gifts to charities 
(§ 603 a-i), an appendix on gifts to indefinite persons for non-charitable pur- 
poses, and another appendix on the relation of conversion to the rule against 
perpetuities. 

A large number of cases decided since the first edition are commented on. 

It is superfluous to speak of the well-known merits of Professor Gray's work, 
of the profound learning of which it bears evidence, of the care and the excel- 
lent judgment with which all phases of a complex and difficult subject are dis- 
cussed, of the lucidity and charm of its style. Of all American legal treatises 
Gray’s Rule against Perpetuities probably comes nearest to being a “ book 
of authority.’”? The second edition will confirm its standing and increase its 
influence. E. F. 





A TREATISE ON THE LAW OF REAL PROPERTY. By Frank Goodwin. 
Boston: Little, Brown, and Company. 1905. pp. lii, §31. 8vo. 

“ This book is intended to be useful to students of Jaw who are undertaking the 
study of real property.” It is well adapted to carry out its intention. A 
student of law at a school using the case system will always find it greatly to 
his advantage after the completion of a subject in a course to read a <sona Mer 
work on that subject; and he could scarcely find a treatise on the law of real 
property better suited to his purpose than this treatise by Professor Goodwin. 
In it he will find a fairly comprehensive treatment of the main principles, de- 
veloped ina scholarly and logical manner, and set forth in an excellent style, 
clear, concise, and readable. 

The author expresses the hope “that the book will be found useful to the 
practitioner.” Among other things, the practitioner requires an exhaustive 
citation of authorities ; he wants a discussion of the latest cases; and he 
expects a statement of the arguments pro and con on mooted questions, with 
the author’s solution of the problem. All this he desires, and in addition thereto 
he demands that every practical device be used to make the contents of the 
book available for ready reference. In short, the practitioner wants an encyclo- 
paedic reference book. Professor Goodwin’s treatise does not pretend to be 
that. Notwithstanding, it may be of considerable help to a Massachusetts 
lawyer. Massachusetts decisions are cited in great number to the practical 
exclusion of decisions in other jurisdictions. The latest Massachusetts cases 
of importance are noticed and discussed. Differences between Massachusetts 
rules and rules elsewhere are noted. Massachusetts statutes changing the 
common law are referredto. It is a treatise on the common law of real property 
from the.Massachusetts standpoint. 
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Beyond this the book has no peculiar or noteworthy features. As might be 
expected, it contains little that is new, much that is old. Within the bounds of 
five hundred pages covering the nature of interests in real property, the creation 
and transfer thereof, and the rights and obligations appertaining thereto, one 
does not expect to find a statement of all the ramifications of a general prin- 
ciple and its multifarious applications to the complex conditions of a growin 
civilization. Within those pages Professor Goodwin has covered an old an 
familiar field in a worthy manner. Cc. M. O. 









BRIEF MAKING AND THE USE OF LAw Books. By William M. Lile, Henry 
S. Redfield, Eugene Wambaugh, Alfred E. Mason, and James E. Wheeler. 
Edited by Nathan Abbott. St. Paul, Minn.: West Publishing Co. 1905. 
pp. viii, 472. 8vo. 
The author of the introduction to this volume, William M. Lile, states an 
obvious truth: namely, that the graduates of our law schools do not know how 
to draw good briefs. Hence this volume of nearly five hundred pages. It 
is composed of four parts: I. The Brief on Appeal, by Henry S. Redfield, 
pp. 1-65 ; II. How to Use Decisions and Statutes, by Eugene S. Wambaugh, 
pp. 66-118; III. American Law Publications, by Alfred M. Mason (a classi- 
fied guide to the authorities: statutes decisions, treatises, and digests), pp. 119- 
172; 1V. How to find the Law, by James E. Wheeler (an alphabetical classi- 
fication of the various topics of the law, with a brief description of the range and 
contents of each, concluding with a hundred odd pages of abbreviations of law 
publications), pp. 173-459. 

If the advice and information contained in these pages cannot teach our 
law school graduates how to draw good briefs, “ nothing can make ’em —the 
devil take ’em ” — except possibly experience. If the instruction provided in 
the schools has not served to impress the students with the difference between 
a dictum and a decision, between statute law and judge-made law, between 
lower courts and higher, Professor Wambaugh’s pores treatment of these 
and similar matters offers them a last clear chance to learn ; if they have not 
learned how to use the law school libraries, nor familiarized themselves with 
the abbreviations of the reports, here are over three hundred pages of eleventh- 
hour directions. In short, if muddy thinking may be clarified by precept, and 
unmethodical habits of work be corrected by putting his tool chest in order for 
the apprentice, no young attorney can read this book without profit. Pedagog- 
ics is nothing if not an optimistical science; if we could share the optimism of 
the cult, it would not be extravagant to predict that with the appearance of this 
work the days of bad brief drawing were over. 





A SuMMARY OF TorTs. By Frank A. Erwin. Second Edition, revised and 
enlarged. New York City: Leslie J. Tompkins. 1906. pp. viii, 225. 8vo. 

A TREATISE ON THE LAW OF MUNICIPAL CORPORATIONS. By Howard S. 
Abbott. Inthree volumes. VolumesI and II. St. Paul, Minn.: Keefe- 
Davidson Company. 1905, 1906. pp. xix, I-965; xvi, 967-1979. 8vo. 

CuRRENT Law. A Complete Encyclopedia of New Law. Volume IV., In- 
dictment to Witnesses. George Foster Longsdorf, Editor. Walter H. Shu- 
maker, Associate. St. Paul, Minn.: Keefe-Davidson Company. 1905. 
pp. Xv, 1971. 4to. 

LIMITATIONS OF THE TAXING PowER, including Limitations upon Public 
Indebtedness. A Treatise upon the Constitutional Law governing Taxa- 
tion and the Incurrence of Public Debt in the United States, and in the 
Territories. By James M. Gray. San Francisco: Bancroft-Whitney Com- 
pany. 1906. pp. Ix, 1316. 8vo. 
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THE INSTITUTES OF JUSTINIAN. Translated into English, with an Index by 
J. B. Moyle. Fourth Edition.. .Oxford: At the Clarendon Press; London, 
New York and Toronto: Henry Frowde. 1906. pp. viii, 220. 8vo. 

THE Law ASSOCIATION OF’ PHILADELPHIA. Addresses delivered March 13, 
1902, and Papers Prepared or Republished to Commemorate the Centennial 
Celebration of the Law Association of Philadelphia, Pennsylvania. 1802- 
1902. The Law Association of Philadelphia. 1906. pp. xii, 462. 8vo. 

THE VICTORIAN CHANCELLORS. . By J. B. Atlay. In two volumes. Vol. I, 
Lord Lyndhurst, Lord Brougham, Lord Cottenham, Lord Truro. With 
portraits. Boston: Little, Brown,and Company. 1906. pp.x,455. 8vo. 











